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P.O. No. CA/3/3/24
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BY HIS EXCELLENCY MAHINDA RAJAPAKSA:
PRESIDENT OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA

Chitta Ranjan de Silva Esquire, P.C.

Dr. Amrith Rohan Perera Esquire, P.C.

Professor Mohamed Thahir Mohamed Jiffry Esquire
Professor Karunaratna Hangawatta Esquire
Chandirapal Chanmugam Esquire

Hewa Matara Gamage Siripala Palihakkara Esquire

Mrs. Manohari Ramanathan

1.
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GREETINGS

Maxwell Parakrama Paranagama Esquire

WHEREAS I am of the opinion that an opportune moment has arrived to reflect on the

conflict phase and the sufferings the country has gone through as a whole and having regard
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to the common aspirations of all we have collectively resolved that our people are assured an
- 5

eta of peace, harmony and prosperity;

WHEREAS it has become necessary that while we-as an independent and proud nation of
multi ethnic polity undertake 2 journey of common goals in a spirit of co-operation,
pattaership and friendship we also learn from this recent history lessons that would ensure

that there will be no recurrence of any internecine conflict in the future;

WHEREAS, I am of the opinion that it is.in the interest of public welfare, to appoint a

Commission of Inquiry for the purposes hereinafter mentioned;

NOW THEREFORE I, Mahinda Rajapaksa, President, reposing great trust and confidence

in your prudence, ability, independence and fidelity, do in pursuance of the provisions of.
Section 2 of the Commissions of Inquiry Act (Chapter 393), by these presents appoint you,

the said;

Chitta Ranjan de Silva Esquire, P.C.

Dr. Amrith Rohan Perera Esquire, P.C.

Professor Mohamed Thahir Mohamed Jiffry Esquire

Professor Karunaratna Hangawatta Esquire

Chandirapal Chanmugam Esquire

Hewa Matara Gamage Siripala Palihakkara Esquire

Mirs. Manohari Ramanathan

- I

Maxwell Parakrama Paranagama Esquire

to be my Commissioners, to inquite and report on the following matters that may have taken

place during the period between 21* February 2002 and 19* May 2009, namely;

(@) the facts and circumstances which led to the failure of the
ceasefire agreement operationalized on 21% February 2002
and the sequence of events that followed thereafter up to

the 19" of May 2009;
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(i) whether any person, group or institution directly or indirectly

bear responsibility in this regard;

(iii)  the lessons we would learn from those events and their
attendant concerns, in order to ensute that there will be no

recurrence,

(i)  the methodology whereby Testitution to any person affected by

those events.or their dependants or their heirs, can be effected;

W) the institutional, administrative and legislative measures which
need to be taken in o:déz to prevent any recurrence of such
concerns in the future, and to promote further national unity and
reconciliation among all communities, and to make any such other
recommendations with reference to any of the matters that have

been inquired into under the terms of this Warrant

AND 1 do hereby appoint you the said Chitta Ranjan de Silva Esquire, President's

Counsel and retired Attorney General to be the Chairman of the said Commission;

AND 1 do hereby authorize and empower you the said Commissioners, to hold all such
inquiries and to make all such investigations into the aforesaid matters as may appear to you
to be necessary, and requhg you to transmit to me within six months from the date hereof, a
report thereon under your hand, settng out the findings of inquiries a-nd your

recommendations relating thereto;

AND 1 do hereby direct that such part of any inquiry relating to the aforesaid matters as you

tmay in your discretion determine, shall not be held in public;
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AND I do hereby require and direct all Public Officers and other persons to whom you may
apply for such assistance or information for the purpose of your inqui.t;es or investigations,
to render al such assistance and furnish all such information as may be properly rendered

and fufn:ished in that behalf;

AND I do hereby declare that the provisions.of Section 14 of the Commissions of Inquiry
Act (Chapter 393) shall apply to the Commission;

GIVEN at Colombo, under the seal of the Democratic Socialist Republic of Sri Lanka, this
Fifteenth day of May, Two Thousand and Ten.

By His Excellency's command,

Lalith Weeratunga
Secretary to the President
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P.O.No. CA/3/3/24

BY HIS EXCELLENCY MAHINDA RAJAPAKSA
PRESIDENT OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA

TO Chitta Ranjan de Silva Esquire, P.C.
(Chairman of the Commission of Inquiry)

GREETINGS!

WHEREAS, in pursuance of the provisions of section 2 of the Commissions of Inquiry Act,

a Commmission of Inquiry was appointed by me by Warrant dated May 15, 2010;

AND WHEREAS, you were appointed as the Chairman of the said Commission of Inquiry;

Vi
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AND WHEREAS, Professor Mohamed Thahir Mohamed Jiffry Esquire, who was
appointed a Commissioner of the said Commission of Inquiry, has not been able to
discharge the duties & responsibilities of the position due to ill health, and it is necessary

therefore to fill the vacancy so created,

NOW THEREFORE, I, Mahinda Rajapaksa, President of the Democratic Socialist Republic
of Sri Lanka, reposing great trust and confidence in his prudence, ability and fidelity, do in
pursuance of the provisions of section 3 of the Commissions of Inquiry Act, by these
presents, appoint Mohamed Thowfeek Mohamed Bafiq Esquire, to be a Commissioner

of the Commission of Inquiry constituted in terms of the Warrant referred to above.

Given at Colombo under the Seal of the Democratic Socialist Republic of Sti Lanka, on this

Sixth day of September, Two Thousand and Ten.

By His Excellency's command,

s

Lalith Weeratunga
Secretaty to the President
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COMMISSION OF INQUIRY ON LESSONS LEARNT AND RECONCILIATION APPOINTED

BY HIS EXCELLENCY THE PRESIDENT IN TERMS OF SECTION 2 OF THE
COMMISSIONS OF INQUIRY ACT

Mr. C.R de Silva, PC
(Chairman)

Dr. A. Rohan Perera, PC
(Member)

Prof. Karu Hangawatte
(Member)

Mr. C.Chanmugam
(Member)

Mr. H.M.G.S Palihakkara
(Member)

Mrs. Manohari Ramanathan
(Member)

Mr. M.P Paranagama
(Member)
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(Member)
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(Secretary)
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My No Your No. Date. 15" November, 2011

His Excellency Mahinda Rajapaksa
President of the Democratic Socialist Republic of Sri Lanka
Colombo.

Your Excellency,

We have the honour to refer to the Proclamation issued by Your Excellency on
15t May 2010 in pursuance of the provisions of Section 2 of the Commissions of
Inquiry Act (Chapter 393) and letter of 7" September 2010, appointing the
undersigned as Your Excellency’s Commissioners for the purpose of inquiring into
and reporting on matters enumerated in the Terms of Reference included in the
Proclamation.

We hereby submit to Your Excellency, our Report thereon.

Please accept Excellency the assurances of our highest consideration.
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Lakshman Kadirgamar Institute of International Relations and Strategic Studies , No.24 Horton Place Colombo 07.

ommaue: | 011 2673408
Telephone: 011 ¥{45782
Fax: 011 2674637; 011 2696819 email: lirc@sltnet.lk Web: www.lIrc.lk
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Abbreviations and Acronyms

CARE Cooperative for Assistance and Relief Everywhere
CCHA Consultative Committee on Humanitarian Assistance
CDS Chief of Defence Staff

CFA Ceasefire Agreement

CGES Commissioner General of Essential Services
DMI Director Military Intelligence

DS Divisional Secretariat

ENDLF Eelam National Democratic Liberation Front
EPDP Eelam People’s Democratic Party

EPRLF Eelam People's Revolutionary Liberation Front
FDL Forward Defence Line

FTR Family Tracing and Reunification Unit

GA Government Agent

GN Grama Niladhari

GOSL Government of Sri Lanka

HR Human Rights

HSZ High Security Zone

ICRC International Committee of the Red Cross

IDP Internally Displaced Person

HL International Humanitarian Law

IMF International Monetary Fund

INGO International Non-governmental Organization
JoC Joint Operations Command

KKS Kankesanthurai

LTTE Liberation Tigers of Tamil Eelam

MOD Ministry of Defence

MPCS Multi Purpose Cooperative Societies

NCO Non-Commissioned Officer

NGO Non-governmental Organization

NFZ No Fire Zone

PHI Public Health Inspector
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PLOTE People's Liberation Organisation of Tamil Eelam

PTA Prevention of Terrorism Act

PTF Presidential Task Force for Resettlement, Development and Security in the Northern
Province

PTK Puthukkudiyiruppu

RDS Rural Development Society

REPPIA Rehabilitation of Persons, Properties and Industries Authority

SCOPP Secretariat for Coordinating the Peace Process

SEZ Special Economic Zone

SIHRN Sub Committee for Immediate Humanitarian Needs

SLA Sri Lanka Army

SLMM Sri Lanka Monitoring Mission

STF Special Task Force

TELO Tamil Eelam Liberation Organisation

TMVP Tamil Makkal Viduthalai Pulikal

UAV Unmanned Aerial Vehicle

UNHCR United Nations High Commissioner for Refugees

UNOCHA UN Office of the Coordinator for Humanitarian Affairs

UN RC/HC UN Resident and Humanitarian Coordinator

WFP World Food Program
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PREAMBLE

The Lessons Learnt and Reconciliation Commission (LLRC) was appointed by His Excellency
President Mahinda Rajapaksa in terms of the Presidential Warrant dated 15% May 2010." The
Commission’s mandate was to look back at the conflict Sri Lanka suffered as well as to look
ahead for an era of healing and peace building in the country.

Sri Lanka now faces a moment of unprecedented opportunity. Rarely does such an opportunity
come along without equally important attendant challenges. This is especially true of any
meaningful effort towards post-conflict peace building following a protracted conflict. Sri
Lanka’s case is no exception. Terrorism and violence have ended. Time and space have been
created for healing and building sustainable peace and security so that the fruits of democracy
and citizenship can be equitably enjoyed by all Sri Lankans. To this end, the success of ending
armed conflict must be invested in an all-inclusive political process of dialogue and
accommodation so that the conflict by other means will not continue.

The Commission was gratified to learn from people who appeared before it, that the promise of
the present opportunity far outweighs the burden of attendant challenges.

Having listened to these views from all corners of the country and from all strata of society, the
Commission is inclined to share this optimism despite some uncertainties that still loom.
However, if these expectations were to become a reality in the form of a multi-ethnic nation at
peace with itself in a democratic Sri Lanka, the Government and all political leaders must
manifest political will and sincerity of purpose to take the necessary decisions to ensure the
good-faith implementation of the Commission’s recommendations.

Based on what it heard from the people, the Commission is confident that the citizens are
ready and willing to support consensual approaches advancing national interest, national
reconciliation, justice and equality for all citizens, so long as the political leaders take the lead in
a spirit of tolerance, accommodation and compromise.

The required decisions in this regard touch upon a broad spectrum of issues that are the subject
matter of comment and recommendations contained in the present report. These relate to a
number of vital questions that are indispensable to any good-faith attempt at reconciliation and
peace-building.

! The Proclamation is at Annex 1
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The Commission hopes that its observations and recommendations would provide pointers to
areas where such decisions are needed, sooner rather than later. These areas include
governance, devolution, human rights, international humanitarian law, socio economic
development, livelihood issues, issues affecting hearts and minds, leadership issues and many

more.

While not being an exhaustive agenda to address, let alone cure, all ills of post conflict Sri
Lanka, the recommendations of the Commission could nevertheless constitute a framework for
action by all stakeholders, in particular the Government, political parties and community
leaders. This framework would go a long way in constructing a platform for consolidating post
conflict peace and security as well as amity and cooperation within and between the diverse
communities in Sri Lanka.

The Commission therefore urges that effect be given to its recommendations and encourages
the promotion of public awareness of the contents and implementation of these measures.
Such a course of action would help all communities to live in peace and harmony and ensure
that no room is left for terrorism and violence to raise their ugly head again.

In formulating its recommendations, the Commission took into account inter alia the following,
based on the citizens’ views it heard:

° Historical, social and political factors that point to the causes of ethnic and citizen
grievances;

. The facts and circumstances which led to the failure of the ceasefire agreement in
2002, with a view to finding lessons that can be learnt to avoid such failures in the
future;

° Sri Lanka’s experience in dealing with terrorism and the effects of the culture of

violence on good governance, law and order and civilian life;

° The events that unfolded from February, 2002 to May, 2009, and specially the
incidents that took place during the armed conflict after the Mavil Aru incident;
these events and incidents were examined in the context of the International
Humanitarian Law and the Human Rights Law and related, inter alia, to the
following:

- obligation to educate the members of the armed forces in the relevant aspects
of Human Rights and International Humanitarian Law;

- measures taken to safeguard civilians and to avoid civilian casualties during
military operations;

- establishment of No Fire Zones and the LTTE strategy of using human shields;

SpH BHAW eNewTF FaNQH6IT



www.tamilarangam.net

- supply of humanitarian relief including food and medicine to civilians in conflict
areas;

- medical facilities and medical supplies during the final stages of the conflict;

- conduct of the Security Forces during the movement of civilians and combatants
to cleared areas;

- alleged disappearances;

- allegations concerning abductions;

- treatment of detainees; and,

- conscription of children by the LTTE and other armed groups.

. Issues relating to land matters, specially as regards settling the returnees and
resettlement of the IDPs;

. Restitution/Compensatory Relief:

. Post Conflict issues that affect vulnerable groups and the citizens at large; and

. Policies and measures that will promote reconciliation through healing, amity and
unity.

A summary of the principal observations and recommendations is set out in Chapter 9.
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Chapter 1 - Introduction and Methodology

Section

Establishment of the Commission
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Chapter 1 - Introduction and Methodology

Establishment of the Commission

The following eight members were appointed to the Commission by His Excellency
President Mahinda Rajapaksa by Proclamation dated 15t May 20107,

Chitta Ranjan de Silva Esquire, P.C., Chairman

Dr. Amrith Rohan Perera Esquire, P.C.,

Professor. Mohamed Thahir Mohamed Jiffry Esquire,
Professor. Karunaratna Hangawatte Esquire,
Chandirapal Chanmugam Esquire,

Hewa Matara Gamage Siripala Palihakkara Esquire,
Mrs. Manohari Ramanathan,

Maxwell Parakrama Paranagama Esquire

One of the members appointed, Professor M.T.M. lJiffry, was unable to serve on the
Commission due to failing health and resigned with effect from 31° August, 2010. Mr.
Mohamed Thowfeeq Mohamed Bafiq Esquire, Senior Attorney at Law, replaced him
with effect from 7" September, 2010.

Mr. S.M. Samarakoon, was appointed Secretary to the Commission. He resigned from
this position with effect from 7" September, 2010 and was succeeded by Mr. S.B.
Atugoda, with effect from 14" September, 2010.

The Commission held its first meeting on 11" June, 2010. Its Secretariat was established
at the Lakshman Kadirgamar Institute of Strategic Studies and International Relations,
No. 24, Horton Place, Colombo 7.

The Mandate

In the Mandate, contained in the Proclamation, the Commissioners were to “inquire and
report on the following matters that may have taken place during the period between
21° February 2002 and 19" May 2009, namely;

i. The facts and circumstances which led to the failure of the Ceasefire Agreement
operationalized on 21* February 2002 and the sequence of events that followed thereafter
up to the 19" of May 2009;

% See Annex 1
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ii. Whether any person, group or institution directly or indirectly bear responsibility in this
regard;

iii. The lessons we would learn from those events and their attendant concerns, in order to
ensure that there will be no recurrence;

iv. The methodology whereby restitution to pay persons affected by those events or their
dependants or their heirs, can be effected;

v. The institutional, administrative and legislative measures which need to be taken in order to
prevent any recurrence of such concerns in the future, and to promote further national unity
and reconciliation among communities and; to make any such other recommendations with
reference to any of the matters that have been inquired into under the terms of the
Warrant.”.

Under the Warrant establishing the Commission, the President noted inter alia that an
opportune moment has arrived to reflect on the conflict phase and the sufferings that
the country has gone through as a whole during this period. The President also noted
that a need has arisen to learn from this recent history, lessons that would ensure that
there will be no recurrence of any internecine conflict in the future and that people are
assured of an era of peace, harmony and prosperity.

Accordingly, the work of the Commission proceeded, acknowledging a clear need to
heal the wounds of the past and to make recommendations to reconcile the nation by
recognizing all victims of conflict, providing redress to them and thereby promoting
national unity, peace and harmony.

Methodology

The Commission invited representations from the public through notices in the print
and electronic media. A copy of the notice is at Annex 1.1. Public notices were also
disseminated in the affected areas well in advance of the hearings of the Commission in
such areas. In response to these notices, the Commission received a large number of
representations from the public. (Annex 1.2). Many of them requested for an
opportunity to express their views before the Commission on matters referred to in the
Warrant. (The list of persons who appeared before the Commission is at Annex 1.3).
The Commission considered both written and oral presentations without distinction.

The primary source of information for the Commission’s work was the general public of
Sri Lanka, particularly those from the conflict affected areas and a number of national
organizations and civil society groups who expressed their concerns and views in

6
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response to the Commission’s public notices inviting such views. In addition, the
Commission also took into account, where appropriate and relevant to its mandate, a
range of issues raised in published material in the form of reports by national and
international organizations, including the report of the UN Secretary - General’s Panel of
Experts on Accountability in Sri Lanka.

1.10 Although the Commission was constituted by Presidential Warrant dated 15t May,
2010, setting in place the requisite modalities including institutional and administrative
arrangements relating to the functions of the Commission took up a considerable period
of time. After the completion of such arrangements the Commission commenced
hearings on 11 August 2010. The hearings were held in public and open to the print
and electronic media unless the person making representations before the Commission
requested otherwise. The procedure adopted at the public hearings was to first inform
the representer that he or she could be heard in public or in camera. Some representers
elected to make submissions in camera. Thereafter the Commissioners proceeded to
interact through questions with the representer to clarify any matters that arose
consequent to the representations made or which they felt were relevant to the terms
of the Warrant.

1.11 The Commission provided every opportunity to persons to make representations in a
language of their choice, while providing for simultaneous translation to English. The
Commission thus recognized the salutary effect, particularly on affected persons, of
being able to relate their stories in a language of their choice. For the purposes of the
Report the Commission utilized the English scripts of the simultaneous English
translation.

1.12 The Commission decided to consult and hear the views of persons who would have
personal experience and knowledge on different aspects of matters referred to in the
Warrant. Invitations were also extended to local NGOs as well as NGOs based outside Sri
Lanka, that have produced reports on the situation in this country pertaining to matters
relevant to the Warrant. However, it is a matter of regret that despite the invitation
extended in good faith, seeking a constructive dialogue on what the Commission
considered as issues of common concern falling under the purview of its Mandate, this
invitation has not been reciprocated by three organizations3. As the public sittings
progressed and consequent to the wide media coverage, there was a keen response
from members of the public to express their views before the Commission.

* Human Rights Watch, Amnesty International and International Crisis Group
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The Commission took several steps to make its work transparent. The hearings were
open to the public and the media, except when a person making representations
requested confidentiality. The Commission facilitated the media to video and audio tape
the public proceedings. In addition the Commission maintained a web site, since August
2010, where the schedule of Commission visits and transcripts of public hearings, public
representations and other information regarding the Commission were published.

Among those who made representations before the Commission were members of the
public, public servants including those who had served in the affected areas during the
conflict period, affected individuals, representatives of the armed forces, senior officials
who were associated with the peace process, political leaders, religious leaders,
members of civil society, journalists, academics and other professionals, former LTTE
cadres and former members of other armed groups.

In addition to the public sittings in Colombo, the Commission undertook field visits to
areas affected by the conflict. A list of places visited by the Commission is at Annex 1.4.
The Commission was of the view that in order to ascertain first-hand the ground
realities, it was imperative to have public sittings in situ. This was also with a view to
reaching out to the people in the affected areas and to enable them to highlight their
grievances. These people would otherwise have faced considerable difficulties in
travelling to Colombo to make their representations. Through this process the
Commission was able to acknowledge the suffering of the people in the affected areas
and provide an opportunity for them to tell their stories in familiar surroundings. This
approach focused on the restorative dimensions of the Commission’s Mandate.

In certain instances where the general public who appeared before the Commission
articulated grievances or complaints requesting the Commission to do what it can to
provide relief and where the Commission felt such expeditious action would help
redress such grievances and provide relief to the party concerned, the Commission took
the liberty to refer the matter to the Attorney General requesting appropriate
investigation and action.

In addition to scheduled public meetings, the Commissioners also made it a point to
have unscheduled, impromptu meetings to speak with members of the public to obtain
first hand information about the situation. Where possible, the Commission sought
clarifications from persons who appeared before the Commission or provided material
to the Commission through informal meetings both in Colombo and during its follow up
visits to the provinces.
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On the 13" of September 2010 the Commission made its Interim Recommendations to
His Excellency the President, covering a range of issues relating to Detention, Law and
Order, Land, Administration and Language, which in the view of the Commission
deserved urgent attention. The Commission also expressed the view that immediate
action on these matters would provide relief and engender a sense of confidence among
the people affected by the conflict and also provide an impetus to the reconciliation
process. The Commission’s Interim Recommendations are attached at Annex 1.5.

The hearings held throughout the country and the public attention it generated
particularly through the provincial media, resulted in a substantial increase in public
awareness and interest in the work of the Commission. As such, the Commission had to
extend the deadline for making representations in order to accommodate a continuous
flow of requests from the public. In the light of these developments and the consequent
increase in representations made to the Commission, it became clear that it was not
feasible to conclude its work within the time period specified in the original Warrant.
Accordingly, by Warrant dated 3" November 2010 issued by His Excellency the
President, the time limit for rendering the final Report of the Commission was extended
until 15" May 2011.

The Commission continued its public hearings until the 31 of January 2011. The
Commission also continued to receive written representations until the 13" of June
2011.

As the process of analyzing the large volume of material gathered progressed, it was
evident to the Commission that there were several specific areas and issues which
required further elucidation/clarification, before the Commission could make an
assessment of the matters, for inclusion in the report. Accordingly the Commission
invited several public officials, military officials, experts and members of the public to
appear before the Commission, some on several occasions. Follow up visits to some of
the provinces were also arranged. All of this made it necessary for the Commission to
seek a further extension of time. By Warrant dated 10" May 2011 issued by His
Excellency the President the time limit was extended until 15" November 2011.

The Commission was conscious of the fact that the remit of the Commission required it
to report on matters that may have taken place during the period between 21°%
February 2002 and 19" May 2009. At the same time it also recognized that the causes
underlying the grievances of different communities had its genesis in the period prior to
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the time frame referred to in the Warrant. The Commission accordingly provided a
degree of flexibility to the representers in this regard.

The material placed before the Commission covered a broad range of complex issues of
a multidisciplinary nature, resulting in a need for the Commission to identify the issues
which the Commission deemed necessary to deal with, in terms of the Mandate and its
stated objectives. Accordingly the Commission identified the issues that it believed to be
relevant and proceeded in working on these areas in relatively self contained Chapters
with cross references to other Chapters, where required. The Commission was of the
view that this approach would facilitate a better understanding of the issues, and assist
in implementation of recommendations.

10
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Chapter 2 - Ceasefire Agreement

Introduction

The Warrant requires the Commission to inquire into and report on the facts and
circumstances which led to the failure of the Ceasefire Agreement (CFA) operationalised
on 21% February 2002 and the sequence of events that followed thereafter up to 19" of
May 2009.

In carrying out this task, the Commission sought the views of key officials, inter alia,
those who had served the Secretariat for Co-ordinating the Peace Process (SCOPP) and
were closely involved with the working of the CFA, as well as officials of the Defence
establishment and others. The Commission was therefore able to benefit from a wide
range of views expressed by these persons with regard to,

i) The background to the CFA;

ii) Political and Security Dimensions;

iii) The Negotiating process ;

iv) The resulting impact on the provisions of the CFA;

v) Factors which had a bearing on the implementation of the CFA; and
vi) Economic and Social Dimensions of the CFA

which helped the Commission in reaching its conclusions regarding the facts and
circumstances which led to the failure of the CFA.

Background to the Ceasefire Agreement

The Commission heard representations to the effect that the reasons for the uprising
were frustrations due to inter alia economic stagnation, perceptions of discrimination
due to the introduction of standardization in education/employment, non-
implementation of language policy, devolution and the failure to confer a substantial
degree of political autonomy to the Northern and Eastern Provinces to conduct their
own affairs. It was stated that even though successive administrations in post-
independent Sri Lanka had attempted to find solutions to these problems as far back as
early 1950, nothing durable was achieved due to divisive party politics and lack of a bi-
partisan approach to vital national issues.! In this context reference was made to the

! Mr. Bernard Gunatilleke before the LLRC at Colombo on 11* August 2010.
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Bandaranaike - Chelvanayakam Pact of 1956, the Dudley Senanayake — Chelvanayakam
Pact of 1957, which did not bear any fruit culminating in the Vadukkodai Resolution in
1976 which referred to a separate Tamil state. It was argued that from this incipient
phase the Tamil youth movement had graduated to a terrorist movement. It was further
stated that the CFA was signed under tense conditions and wide publicity or public
awareness programs had not been carried out.

2.4 It was emphasized that a bi-partisan approach to vital national issues was a sine qua non
in order to arrive at a durable solution.” Whether it was the Bandaranaike-
Chelvanayakam (BC) pact, the Dudley Senanayake-Chelvanayakam (DC) pact, the All
Party Conference of 1984, the 13" Amendment of 1987, the Parliamentary Select
Committee 1992 Report or the proposed draft constitution of 2000 the opposition
parties always opposed the proposals. Further, the point was also made that the
leadership of the minority parties had failed to make use of the opportunities made
available to them,? thus pointing to a collective failure in the political leadership in the
North and the South. Reference was also made to the various administrative
arrangements which were experimented with by the political leadership of the times,
such as the District Political Authority System of 1973/1974, and the District
Development Council system in 1979/1980. It was contended that given the absence of
political will, these arrangements, political or administrative, had no lasting impact on
the political landscape of the country.

2.5 Ever since the unattended and unsolved grievances of the Tamils — relating to economic
opportunity, political space and identity, particularly to the use of the Tamil language in
dealing with the State - took the form of an armed struggle, especially after the targeted
attacks on the Tamil population in July 1983, the Governments in power sought to
engage the Tamil militant groups in talks.

2.6 Prior to the CFA of 2002, there were several attempts at reaching agreement on
ceasefires and holding peace talks. Among them were —

e the Thimpu talks of the mid 1980s
e in 1989/1990 under President Ranasinghe Premadasa;
e in 1994/1995 under President Chandrika Kumaranatunga;

> Mr. Godfrey Gunatilleke before the LLRC at Colombo on 12" August 2010.
3 Mr. Austin Fernando before the LLRC at Colombo on 18 August, 2010.
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e in 2000/2001 also under President Chandrika Kumaranatunga which did not
get off the ground.

The CFA of February 2002 was the last attempt. However, there was a significant change
in the political environment when the CFA was concluded. The Government of the day
was a co-habitation Government where the President and the Prime Minister were from
different political parties. This posed difficulties and impacted negatively on the
structure and implementation of the CFA. It is in this backdrop that the CFA of 2002
must be examined.

Political and Security Dimensions

In dealing with the facts and circumstances which led to the failure of the CFA, the
representers underlined the need to appreciate the overall military and political
environment under which the CFA was signed. Reference was made to a series of events
which had taken place in early 2000, such as the fall of Elephant Pass, the failure of
operation “Agnikheela,” resulting in the death of over 2000 soldiers and approximately
500 injured, and most importantly the attack against the Katunayake Air Force Base as
well as the Civilian International Airport in Katunayake (Bandaranaike International
Airport) in July 2001 which resulted in extensive damage to property including several
civilian aircraft on the ground. It was stated that these events had a negative impact on
the economy. Thus it was pointed out that it was a politically and militarily, weak
Government that was constrained to sit at the negotiating table with the LTTE as equal
partners.”

Some representers stated that a ceasefire had been declared unilaterally by the LTTE on
the eve of Christmas 2001. They further stated that a ceasefire was going on, at the
ground level, informally, without a formal document. In this context they further
pointed out that a formal agreement was thought to be required as early as possible to
avoid situations which could jeopardize the ceasefire.’

The attention of the Commission was also drawn to the unusual configuration which
prevailed in the then political landscape between the Executive and the Legislature with
the President representing one political party and the Prime Minister and the Cabinet
another which was characterized as a “co-habitation Government”. It was explained
that in effect, the Government formed in 2002, under the Prime Ministership of Mr.

* Mr. Bernard Gunatilleke before the LLRC at Colombo on 11" August 2010.

> Ibid.
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Ranil Wickremesinghe was a politically tenuous one, teetering on a very slim majority.
According to the Constitution, the President had the power to dissolve Parliament after
one year of the election which brought the Government into office. Hence it was
pointed out that the expected life span of the then incumbent Wickremesinghe
Government was a minimum of one year and anything more depended solely on the
prevailing political circumstances. This aspect was referred to as an additional factor
which explains the inordinate urgency of the then Government to conclude a ceasefire
agreement in order to formalize the prevailing situation on the ground, rather than
engaging all relevant stakeholders and going through a long drawn out negotiation
process.®

Negotiating Process

Several senior officials familiar with the CFA process, stated that the factors set out
above, had a direct impact on the negotiating process resulting in somewhat unusual
procedures being resorted to in negotiating the CFA. It was further pointed out in this
context that prior to the Norwegian facilitators arriving in Sri Lanka with the text, they
had had discussions in London, with Mr. Anton Balasingham the Chief Negotiator for the
LTTE, and had got the draft text endorsed by him. It was also stated that when specific
proposals having an important bearing on the defence and security interests of the State
were being made, the Norwegian facilitators had responded that in the interest of
preserving the pre-negotiated text, and to conclude the Agreement with a sense of
urgency, any amendments should be kept to the bare minimum.’ In this context it was
also pointed out that this position was confirmed by Anton Balasingham in his book
“War and Peace: Armed Struggle and Peace Efforts of Liberation Tigers”.

It was emphasized that this extraordinary procedure had resulted, in a situation where
there was no reference to the need for the parties to use the ceasefire to pave the way
for talks on substantive issues to find a negotiated settlement. Specific obligations for
the prohibition of unlawful importation of arms, ammunition as well as other war
related material had not been included. While the LTTE members were allowed to do
political work in the Government held areas, State agencies and other political parties
however, were not allowed to work in the LTTE — dominated uncleared areas of
Mullaittivu and Kilinochchi. Further forcible conscription of child combatants and other

® Mr. Mr. Bernard Gunatilleke before the LLRC at Colombo on 12™ August 2010
7 Mr. Austin Fernando before the LLRC at Colombo on 18" August 2010
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human rights violations were not included as prohibited activities during the ceasefire
period.®

Accordingly, it was contended that priority had been given to finalizing and having an
agreement in place as early as possible, instead of going through the draft text carefully
and attempting to address and accommodate concerns of critical importance to the
security and stability of the State. This had resulted in the emergence of a one sided
agreement favourable to the LTTE.?

Resulting Impact on the Provisions of the CFA

It was submitted to the Commission that the factors outlined above, relating to the
negotiating process had had a direct impact on the overall balance of the agreement. In
this regard several representers emphasized that an agreement between two parties
must be a realistic and a fair one in order to be workable. A number of provisions of the
CFA were referred to by these representers to highlight the element of imbalance and
the unrealistic nature of the CFA and these are set out below.

Demarcation of Territory

It was stated that the CFA was structured on demarcating the territory of Sri Lanka into
LTTE controlled and government controlled areas. This had the effect of undermining
the territorial integrity of the State. It was also contended that the attempts to
demarcate ‘no go’ areas/exclusion zones in respect of the movement of the Sri Lanka
Navy, off the coast of certain parts of the Eastern seaboard, allowed the LTTE to
facilitate illicit smuggling of weapons and war material.*

Vulnerability of Other Groups

It was stated that there were armed groups such as the EPDP, PLOTE and EPRLF who had
engaged in violence earlier, but had joined the democratic process. Members of these
groups had been allowed by successive Governments to retain arms to protect
themselves. Immediately after the CFA was signed, they were required to give up their
arms and they became vulnerable given the fact that LTTE cadres were permitted to
openly carry arms.™

8 Ibid.

° Mr. Bernard Gunatilleke before the LLRC at Colombo on 11™ August 2010
10 Mr. Austin Fernando before the LLRC at Colombo on 18" August, 2010
“Mr. Javid Yusuf before the LLRC at Colombo on 25™ October 2010
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Political Activities by the LTTE

Under the CFA, LTTE cadres were permitted to engage in ‘political work’ in the cleared
areas in the North and East, whereby the LTTE was able to extend its influence into
areas they did not previously control in the North and East. There was no corresponding
access for the Government or other political parties, into the uncleared areas dominated
by the LTTE. The issue of reciprocity taken up by the Government had not been
accommodated.™

Jurisdiction of the Sri Lanka Monitoring Mission (SLMM)

The SLMM was established consequent to the CFA and in terms of the Status of Mission
Agreement (SOMA) between the Government of Sri Lanka (GOSL) and Norway dated
18" March 2002. All districts in the Northern and Eastern provinces were subject to
monitoring by the SLMM except for the Mullaittivu and Kilinochchi Districts dominated
by the LTTE.” It was emphasized that this was an uneven provision for the reason that
people who lived in those areas as equal citizens were deprived of any kind of relief due
to the 