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EDITORIAL

The second number of the Journal of Eelam Studies is here, at last
- delayed but stubbornly here. It is our fond, though, ambitious hope
that our readers will help in its prompt publication henceforth. In view
of the current situation in Sri Lanka it becomes imperative that we spare
no efforts in keeping the discourses of and about Eelam alive and sound
our critical refrain periodically. Sri Lankan Tamils have become a peo-
ple in political exile and their varied experiences of diaspora need to
be articulated and documented for posterity, for keeping the memory
of their struggles and victories alive and fresh. Hence we would like
our readers to write for this journal - not just political commentary,
cultural asides and sociological studies, but we would be glad to receive
memoirs of the struggle at home, poems, fiction, reviews of books on
Eelam and related issues, accounts of life in diaspora, of what it is to
be a Tamil refugee in, say, Switzerland, in Germany, in India...

The struggle for self-determination of minority peoples extends to-
day from the North Sea right up to the gulf of Mannar and resonates
over the northern and cold waters of the Baltic. It is becoming increas-
ingly clear that the Nation-State as a political concept is not a viable
option anymore on both sides of the North-South divide. Europeans
talk of a common home these days, the days of the Cold War are behind
us and the Iron Curtain would, in all likelihood, be substituted by the
traditional "Mittel Europa” configuration. In India the Republic’s com-
pulsive integrity as a Nation is being undermined by everyday strug-
gles in the north-east, in Punjab... This phenomenon of Nation-state
vs nationality bears closer examination and it would be useful and in-
structive if the struggles for a Eelam homeland could be seen in this
perspective. One immediately thinks of Israel, South Africa, the Bas-
que country, Northern Ireland where analogus situations exist though
the specific details of the struggle may be markedly different. Expres-
sions of ethnicity and nationality are always diverse. Voices that had
remained silent for generations struggle to be heard, forbidden thoughts
find uncensored articulation and there is a veritable explosion of
discourses.



These need to be identified, understood and written ?bout. The
women's struggle in Eelam, the nature of its articulation w1th' the com-
mon struggle for a homeland, whether the national stl.'uggle is thereby
feminised or whether the feminist struggle is "ethnicised” thes‘e are
issues that ought to be written about. The varied and contr?dlctory
searches for a Tamil identity, the forms it has assumed and the discourses
this search may have inaugurated_ - in areas such as anthro}?ology,
histriography, literature are fit subjects for a journal such as this one.

Finally the Journal hasto be seen as a ‘forum: a space for the _comlx}lg
together of Tamil voices that are struggling to be heard on forelgn soil,
that are in the midst of the struggle at hotpe .and {hfxt are raised in
sympathy for the cause of Eelam. We also invite writings f}”om those
who are likewise engaged in battle for a homeland, ‘whether in Belfast,
in the West Bank, in Jharkhand or in the vast plains of the USA and

Canada.

S.V. RAJADURAI
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INDIAN EXPANSIONISM: AN OUTLINE*
DEV NATHAN

In analysing Indian expansionism we must turn to three levels at which
the denial of the rights of nationalities and nations operates. The first
is the centralisation of powers in Delhi and the economic, political and
linguistic - cultural suppression of non-Hindi nationalities, manifested
in the blocking of the paths of bourgeios development of the existing
or aspiring national (regional) bourgeoisies. The second is the denial
of the right of secession of the border nationalities that either wish to
secede (Nagas and Mizos) or do not accept their integration in India
(Kashmiris). The third is the whittling down of the sovereignty of the
neighbouring small powers of South Asia. The economic, political,
military and culturo-linguistic processes operate at all three levels
simultaneously. For example, we have existing today, the linguistic sup-
pression of the Tamils, the military denial of the Sikh demand for
federalism, the military suppression of the Naga movement for succes-
sion and the whittling down of Sri Lankas sovereignty - all operating
together.

The differentia specifica of expansionism lies in the subjugation of
sovereign states. But this is only the logical extreme of a process of de-
nying the right of nations to self-determination, beginning with the sup-
pression of the national development of the various nationalities that
constitute India, advancing through the denial of the right of the border
nationalities to secede and culminating in the whittling down of the
suvereignty of existing nation states. In a sense the crucial suppression
is the first, for it is on the suppression of the national development of
the various nationalities that the Indian state is founded. Further, it
is the success in this endeavour that determines (along with the sup-
port of the relevant imperialism), the strength the Indian state can
deploy in its subversion of the sovereignty of the neighbouring states.

Colonial Legacy

India was very much a base from which British imperialism operated
in a large part of the world from Africa upto Australia. Indian finances
were used to finance expeditions in this whole theatre. The colonial
government helped Tatas set up a steel plant so as to be able to supply
this theatre in the event of communication with Europe being cut. The
Indian Army was used not only to police India and its environs but
this entire theatre.

When the Indian ruling classes got a share of power in 1947 they did
not repudiate this colonial legacy. Till today units of the Indian Army
recount their exploits in the service of the British Empire.

% Excerpts from a much longer unpublished paper by the author under the same title.
An activist in a faction of CPI (ML), the zuthor contributes regularly to Economic and
Political Weekly (Bombay)
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The British colonial government had forced unequal treaties on
neighbouring countries like Nepal, Bhutan and Sikkim. and reduced
“them to the position of protectorates. The colonial government had also
extracted a number of extra-territorial priviliges in Tibet.

The successor India Government moved to secure this colonial heritage
and privileges. It militarily annexed the lossely connected North-East
and continued the unequal treaties and’ priveleges extracted by the
British.

Sikkim

Among the countries of South Asia, Sikkim has travelled the full
distance from being a protectorate to becoming a colony, incorporated
as a state into the Indian Union. This account of the annexation of
Sikkim is based on Sunanda Datta Ray’s book ‘Smash and Grab’ (1984).

Till 1950, Sikkim's relations with India were governed by the 1861
Treaty of Tumlong. T'he Treaty described Sikkim as a “Country”. Unlike
the “native” states which handed over defence and foreign relations to
the Indian Government, Sikkim retained its right to raise and use an
army. The Chogyal had transferred Darjeeling and its environs to the
British Indian Government and was paid a rent for the use of the same.
This transfer became void on the lapse of paramountcy that followed
the transfer of power.

In International law Sikkim had the status of a protectorate, with its
foreign affairs and defence being in the hands of the British Indian
Government. But with the transfer of power paramountcy was neither
retained by the British Government nor transferred to the new Govern-
ment of India. The Government of India, however, arrogated to itself
the paramountcy of the Briush Crown. It refused to implement Article
73 of the UN Charter which called on all members to progressively
remove restraints on protectorates and such like non-self governing
territories. Instead the Government of India moved in the direction of
increasing the restraints on Sikkim and step by step extinguishing its
existence as a separate state. Even if it were granted that Sikkim was
a protectorate of India, a protectorate still remains a state under inter-
national law.

In 1949 there was a local movement, supported by India. This move-
ment demanded the abolition of feudal estates and accession to India.
The demand to abolish feudal estates, was in a way “democratic”; but
rather than democracy the real objective was to secure “merger’” into
India. The occasion of the anti Chogyal movement was used to force
the Government of Sikkim into making concessions with regard to its
sovercignty. The Treaty of 1861 was replaced by the Treaty of 1950.
In addition to the former restrictions on foreign affairs and deéfence,
the Government of India forced acceptance of its role in internal mat-
ters too. These increased powers were grabbed both by the terms of
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the Treaty and by the letter subsequently sent by the Political Officer
to the Chogyal.

. Article 6 of the December 1950 Treaty, placed all communications
in the hands of the Government of India. It said:

“(1) The Government of India shall have the right of constructing,
maintaining and regulating the use of railways, aerodromes and lan-
ding grounds and the air navigation facilities of posts, telegraphs and
wireless installations in Sikkim; and the Government of Sikkim shall
render the Government of India every assistance in their construction
and protection;”

(2) The Government of Sikkim may, however, construct, maintain
and regulate the use of railways and aerodromes and landing grounds
and air navigation facilities to such extent as may be agreed to by the
Government of India;”

“(3) The Government of India shall have the right to construct and
ma.intain in Sikkim roads for telegraphic purposes and for the purpose
of. improving communications with India and other adjoining coun-
tries and the Government of Sikkim shall render to Government of In-
dia every assistance in the construction, maintenance and protection
of such roads. (Vohra. 1980, 100) This very comprehensive clause gave
the Government of India full control over Sikkim’s communications.

The letter sent by the Indian Political Officer to the Chogyal on 25th
February, 1951 (Datta - Ray, 1984, 61) arrogated te the Government
of. l'ndia (GOI) sweeping powers in the internal political and ad-
mlmstrative affairs of Sikkim. The letter proscribed the employment
of foreigners without the permussion of the GOL. It stated that the Prin-
c1p.al. Adviser would be nominated by the GOI; that any difference of
opinion between the Chogyal (referred to as “Maharaja” in the letter)
and the Principal Adviser would be referred to the GOI for decision.
The letter entitled the Chogyal to seek GOI aid for the maintenance
of law and order. But, the letter made clear, “Independently of such
a reauest the GOI will be entitled in such a situtation to give such ad-
vice as they may consider necessary and apprapriate for dealing with
th.e situation and the Maharaja shall be bound to act in accordance
with such adivce”.

Fr~om the position during the British time where Sikkim was to be guid-
ed in defence and foreign affairs by the British Crown, the position
deteriorated in 1950-51 to one where the GOI also acquired complete
con‘njol over communications and unlimited powers to interfere in local
political and administrative matters.

Ec.onomically, Sikkim’s wealth was concentrated in the hands of Mar-
wan.traders who had a strong hold over commerce. The firm of Jethmull
Bholraj‘acted as state bankers and took a cut on all transactions. The
M‘arwan traders bought up Sikkim's cardamom for just Rs. 460 a maund
and sold it in the middle east for Rs. 2,000 per maund.

4



The GOl retused Sikkim's request for a separate foreign exck.\ange
account; and thén rejected Sikkim's application to import machlrl‘nery},1
on the ground that Sikkim did not earn any for.elgn e)}change, th ougl
Sikkim cardamom was sold by Indian traders in foreign countnies. In
discussions on the Five Year Plans the Chogyal wanted fophlsucated
small scale industries, but Nehru stressed agriculture. The E}Ol was
bent upon maintaining, Sikkim as a mark.et for Indian manu acn'xres.
The “aid” given by India was set-off against the cost of the ropew:lys
and other communication projects that the F}Ol took up.for 1;.;9 1
military needs, and for paying the high sixlanes of the Indian othicials
who were the agents of Indian intervention.

Alongwith all the economic, political., and military instruments,
India also had those of political cum-ethnic movements. Fror.n the_ mne-f
teenth century onwards there had been a consxder‘ablle mlirguonho.
Nepalesc into Sikkim. By the 19.505 they were a majority. Their eet x(:lfc
aspirations were combined with the demand for a hmeasurs a
democracy. But under cover of both these movements there wa

real movement for annexation by India.

As the ethnic factor combined with the plea for democracy Pmed t'hc
Nepalese against the Chogyal, King Mahendra of Nepal trl.edlto 1}111e
fluence the Nepalese community to stax}d.by the Chogyal. Koirala, 1t
leader of the Nepalese Congress, used his 1{1ﬂ\f‘ences to get Fhe Nepalese
community to stand in favour of “accession” to India - in the n(;;.m’e
of democracy, of course. (Sen Gupta. 1988, 34) In the wake of In }:a s
victory over Pakistan in the 1971 war, the GOI movgd to strengt en
its hold over Sikkim and to prepare the ground for its annexation.

An orchestrated compaign for “democracy”’ paved the way tor Indla.m
military intervention and the final denouement. In May, 19.73, while
the Aséembly House in Gangtok was surround.ed by the Indian 'Army
and CRP. the Assembly members were taken in coYered army jongas
to vote on the resolution for “accessiqn” to India. Nur Bahadur
Khatiawar, one of the participants in this mlht‘ary ‘annexatlo.n.was'to
later say, “The so-called request for partic1p'f1tlon in the political in-
stitutions of India and the resolution upon which thf: 35th amendme.nt
of the Indian Parliament, making Sikkim an associate state of India,
was never passed in the Sikkim assembly. This fact, we as members of
the Sikkim assembly can vouch for fearlessly. “(Dutta - Ray, 1984, 245)

After this fraud the Indian Parliament passed th_e 35th Amend'ment
incorporating Sikkim as a state of the lnflian Union. When thxslwas
challenged in the United Nations, the I.ndl‘an representative comp e(;e-
ly falsified the status of Sikkim saying “Sikkim was a pr?ncely state under
British protection exactly like the other 500 odd princely states that
were protected by Great Britain”. (Dutta-Ray, 1984, 253)

The truth was that Sikkim had been a protectorate of Grefit Britain
and as a protectorate it still remained a State under international law.
One of the few dissenting voices in the bourgeois press was that of B.G.
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Verghese, editor of Hindustan Times, who wrote, “Elsewhere, protec-
torates are graduating to independence and colonies are marching to
freedom. In Sikkim. a protectorate is moving to ‘freedom within India’

by annexation through constitutional legerdemain”. (Dutta-Ray. 1984,
230)

In the 1971 Bangladesh war the Indian State showed how it could
turn national ethnic conflicts in South Asia to its own advantage. The
annexation of Sikkim demonstrated the ruthlessness and utter disregard
for norms of international behaviour with which the Indian state could
end the independent status of a weak neighbour. This episode was a
grim warning to Nepal and Bhutan. both bound to India by restrictive
unequal treaties. )

Nepal ¥

Unlike Sikkim, Nepal was never a protectorate of the British. The
British preferred to maintain it as an independent state, as a buffer
between British India and China. The 1923 treaty of peace and Friend-
ship recognised Nepal as an independent and sovereign state. On the
eve of the transfer of power, in July, 1947, Britain reatfirmed Nepal's
independence when their respective legations in Kathmandu and Nepal
were raised to the embassy level.

Well before this, however, the sceds of India’s domination of Nepal
had been sown. The Nepalese Terai contained a population of largely
Indian extraction. Marwari and other Indian traders had spread through
the country, occupying key positions in trade and commerce. They sold
industrial products manufactured in British India and sent back rice
and other agricultural commodities in return. In the second half of the
thirties Indian big business groups set up jute, sugar and match fac-
tories in Nepal, (Lama, 1985, 150).

While encouraging a movement against the autocratic Ranas, the GOI
signed the 1950 Indo-Nepalese Treaty, a treaty that holds even today
and legalises some aspects of the unequal relations between Indian and
Nepal. According to Article 6 of the treaty, the Governments of India
and Nepal agree to grant on a reciprocal basis to the nationals of one
country in the territories of the other the same priveleges in the matter
of residence, ownership of property, participation in trade and com-
merce, movement and privileges of a similar nature. This combined with
free movement across the borders and the full convertibility of curren-
¢y has enabled Indian traders, contractors and industralists to buy up
economic assets in Nepal and dominate its economic life. The gran-
ting of formally equal rights only legitimises inequality, as the Indian
migrants to Nepal are essentially businessmen of various hues, while

* Since the paper was written in May 1988, it does not cover the subsequent efforts by
the Indian Government to subjugate Nepal economically - Ed.



the Nepali migrants to India are Gorkha soldiers and low-paid labourers,
working in hotels, restaurants and as domestic help.

The letters exchanged with the Treaty spelt out the military aspects
(1) Neither Government shall tolerate any threat to the security of the
other by a foreign aggressor. To deal with such a threat, the two Govern-
ments shall consult with each other and devise effective counter

measures.

"(2) Any arms, ammunition or warlike material and equipment
necessary for the security of Nepal that the Government of Nepal may
import through the territory of India shall be so imported with the
assistance and agreement of the Government of India.

"(3) Both Governments agree not to employ any foreigners whose ac-
tivity may be prejudicial to the security of the other.

What this effectively does is to tie down Nepal to India’s perception
of the military situation. The GOI can further determine the arms that
Nepal may buy. The GOI has done this not only with regard to arms
purchased through India, but all arms purchased by Nepal. In 1987
the GOI objected to Nepal's purchase of anti-aircraft guns from China.
(India Today, Dec. 15, 1987). Nepal's right to employ any foreign na-
tionals, of its choice is restricted by India’s necessary agreement. Fac-
ed with the growing conflict in South Asia, Nepal has proposed that
it be declared a zone of peace.India has objected to this on the ground
that it implies a revision of the 1950 treaty, which forces Nepal to act
on the basis of Indian military perceptions. Neutrality, when India is
one of the partners in the conflict, is something that India is determin-
ed not to allow Nepal.

Nepal is a land-locked country, or, rather, as it has sometimes been
described. an India-locked country. India has used®this position to force
various harmful "Trade and Transit Treaties” on Nepal. The first Treaty
of 1950 forced Nepal to levy export duties on Nepalese manufactures
equal to Indian excise duties so that Nepalese manufactures may not
become competitive. The Treaty prohibited Nepal from selling its good
in third countries at rates cheaper than those in India. It imposed GOI
control on the foreign exchange earned by Nepal, which was deposited
in the Reserve Bank of India. Further, all goods imported by Nepal

through India, were charged import duties at Indian rates. These monies
were later refunded, not to the Nepali importers but to the Nepali

Government.

What India had imposed on Nepal was a customs union. an area

within which trade would be free, while the area would face the rest
of the world with common import duties. Export duties on exports of
Nepali manufactures to India equivalent to Indian excise duties, were
aimed at discouraging Nepali manufactures. Food and other primary
products from Nepal faced no such duties, thus their export was en-
couraged relative to that of manufactures. At the same time imports
by Nepal from third countries faced import duties at the same rates
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as lt-v-'ied by India. Thus, Indian manufacturers got the same protec-
tion in Nepal that they did in India. The scheme of returning these
import duties to the Nepali Government, only made the Nepali Govern-
ment a party to the destruction of Nepali manufacture; it did not change
the economic effects of the customs union.

As one study pointed out, "Urban petty manufacturing of 'industrial’
goods has become increasingly threatened compared with the growth
of new forms of production and servicing, by 'the Indian connection’
which demonstrates the extent to which small scale 'industrial’ enter:
prises are dependent on large scale factory production outside Nepal
The former includes brass and clay pot makers, straw mat weavers, ami
makers of bamboo screens or winnowing trays; and the latter motor
mechanics, watch and radio repairers, and tailors using imported In-
dian cloth”. (Blaikie et al, 1980, 56)

Questions of trade and transit have continued to be major issues in
Indo-Napalese relations. The GOI has insisted on clubbing together
t'rade and transit, so that it can make use of Nepal's weakness in tran-
sit to force cqnccsswn on mauers of trade. Nepal, on the other hand
has beer} trying to get the two issues delinked and separate treatie;
entered into for both. It was only in 1978, during the Janata Party rule

in Delhi, t.hat the GOI agreed to enter into separate treaties for trade
and transit.

The GO'l has frequently used strong-arm tactics to force Nepal to ac-
cept 1ts dictates. In 1971 there was a virtual economic blockade of
Nepal, prior to the new Indo-Nepal Treaty (1971) being signed. India
stopped supplies of petroleum products and Nepal was threatened with
a virtual transport shutdown. Nepal had to give up its demand to
separate trade and transit and to agree not to raise the tariffs on new
industries (conceded in the 1960 treaty.) This economic blockade was
the culmination ot a series of trade measures in the late sixties. As Nepal
und‘ercut India in raw jute and stainless steel utensils and synthetic
fab!tlcs that came into India (the factories for their manufacture in Nepal
having themselves been set up by Indian business groAups) the GOI in
1969 banned all imports of textiles from Nepal. At this time Nepal had
also approached China for help in cotton cultivation in the Terai. The

GOl insisted on keeping the Chinese ou i
: t of the Terai and
with an economic blockade. and responded

}w(-pmg lhe. Chinese out of any projects in the Terai has been a clearl
ongn(‘lated aim of Indian policy The reason is supposed to be one o)il"
defence, but what this actually means is that of keeping Nepal as depen-
dent as possible on India. To make sure that no project in the Tirai
goes out of Indian hands, the GOI has even used outright military
pressure. After China was awarded a contract to build a section of the.
I‘Tast West Highway in the Terai, the Indian Army was moved into posi-
tion along the Nepalese border and remained there till Nepal zigreed
to cancel the Chinese contract.
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“T'he net result of India's economic thrust. backed up by continuous
pressure from the Indian Government, is that Nepal 's exports are chiefly
primary products, maize, rice, herbs, ghee, dried ginger, timber and
jute. Some of these, like wheat, ghee and oil seeds, are reexported to
Nepal in processed form. India’s exports, on the other hand, are of
a variety of manufactured goods, chiefly chemical and drugs, metal
manufactures, and machinery and transport equipment. The classical
colonial pattern of the nineteenth century free trade (Primary products
versus manufactures) is the pattern Indian has imposed on Nepal. This
pattern is reinforced by government pressure, and its aid programme.
Needless to say, Nepal's terms of trade with India have deteriorated
in line with the fall in primary goods prices relative to those of

manutactures.

T'he trade pattern has also led to a large deficit for Nepal, to cover
which Napal has, at times, had to convert several million dollars worth
of hard currency into Indian rupees. Having a currency that is freely
convertible into Indian rupees, the Nepalese official exchange rate with
the dollar is determined by India. Nepal s trade deficit with India is
largely covered by the remittances of the cheap labour it provides to
India.

Besides the colonial trade relation. and the suply of cheap labour there
rather destruction, of Nepal's natural resources to India’s
Kosi multi-purpose flood control power-irrigation pro-
ject is one such. There were differences on the compensation to be paid
for Nepali lands acquired for the project. The projects have resulted
in a continuous soil erosion. while yielding negligible benefits in irriga-
tion and flood controf to Nepal (Lama, 1985, 130)

1s also the use,
advantage. The

The stranglehold of Indians over trade and commerce, particularly
T'eyai. has already been mentioned. Many of these traders have
taken Nepal citizenship, but they retain all other
traders are Indian citizens.

in the
for convenience
business and family links with India. Other
It has also been mentioned that Indian investments in industrial enter-
prises began in the late 1930s. After world war 11 some of the Indian
husiness groups set up joint enterprises in collaboration with the local
Nepali businessmen., compradors of compradors, as the Indian business
groups had themselves set up their industrial ventures in collaboration
with the TNCs. Since then some industrial units have been set up by
indian business groups. Below, a few of the units have been mention-
. But. as noted by Morris ( 1987), the official number of Indian joint

ventures is almost certainly an underestimate.

“T'he Sahu Jain group set up a sugar mill in 1963; Dhirajlal, Brijlal
of Calcutta a starch and glucose factory. Birlas have a zinc and lead
project in which they hold 25% of the shares, with another 25% being
held by Golden Moffit and Associates of U.K. Union Carbide of India
Limtied have a dry cells plant. In Nepal Orind Magnesite, Orissa In-
dustries hold 259%, of the shares and the unit has a technical collabora-
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tion with Harbingar Walkar of USA. The ubiquitous Oberoi ‘s have
a hotel, while the Mohan Meakin group brew beer. These are also
units for manufacturing of glue and conversion of wood into splinters
(All the above information from Lama, 1985) V

.'l'hc Indian joint enterprises in Nepal fall into two clear categories.
FI.I‘S[, those in which the technology is quite standardized, as is the case
.wuh textile mills, beer brewing, sugar mills and so on. Second, those
in which the enterprise has a partner from the imperialist countries
in financial and/or in technical collaboration. This confirms the earlie’;
conclusion about the nature of capital export from India. In the case
of Nepal, however, the virtual customs union between India and Nepal
which give Indian manufactures an access to the Nepali market jus;
as though it were an Indian state, has inhibited Indian investment in
Nepal. Selling to Nepal is more profitable than investing there. As a
result the bourgeosie that does grow in Nepal is linked to the Indian
l)ou'rgeoisie, running repair shops and service centres for machinery and
equipment manufactured in India, or using Indian equipment in small
establishments like tailoring shops.

Ir_\dia is by far Nepal's largest trade partner and aid giver. The customs
union forcc-d_o_n Nepal has helped India maintain its postion in Nepal's
trade, a position reinforced by the Indian aid programme.

It was in 'the mid 50s, that India became Nepal’s largest aid-giver
a position it has held since. Aid, of course, is 2 means to promotiné
trade. 'Ifl?e sectoral distribution of aid shows to what extent this pro-
gramme is meant to benefit India. More than 50% was for building
roads and airports. Besides their strategic military importance, these
means of communication help the spread of Indian factory made‘ goods
into t-he far corners of Nepal, destroying the local handicrafts like basket
weaving and pot making, building up in its stead a class of comprador
merchants based on the sale of Indian factory made goods. This pro-
cess 1s very familiar to Indians who know of the role played by the
railways in Britain’s imperial scheme.

Productive activities like agriculture, horticulture and industries, or

benefical activities like education and h
ealth, altogeth
oy orca acvities ogether got less than

The other major sector to which Indian aid went has been "irrigation
power and water supply”. As already pointed out, this was meant to’
benefit lnd.la and not Nepal. If anything, Nepal has paid the cost in
terms of soil erosion and other forms of ecological degradation.
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Sectorwise Aid Commitment by India in Nepal, 1951-72

Sector Percentage
Roads and Airports 52.6
Posts and Telecommunications 1.1

33.1

Irrigation, Power and Water Supply
Horticulture, Agriculture, Veterinary & Forest 1.2

Community and Panchayat Development 3.8
Education and Health 0.8
Industrics 0.5
Archacology, Archives and Surveys 6.9
Technical Assistance and Training 1.6

100.0

Source: Dewan C Vohra, India’s Aid Diplomacy in The Third World, 1980

Consequent upon this aid programme, Dewan Vohra (1980) has
estimated the number of Indian experts in Nepal tc be around 100. 100!

Bhutan

Bhutan was one Himalayan country that had never been conquered
by a foreign power. not even by the British. Its peasant economy in-
itially gave little scope for the expansion of trade links, except in textiles.

In 1949 India signed a friendship treaty with Bhutan. It was one more
in the chain of unequal treaties binding the small, Himalayan
neighbours to India. By the treaty Bhutan agreed to be "guiued” by
India in its defence and foreign relations.

The Indian state did not pay much attention to Bhutan in the period
upto the 1962 war against China, though Marwari businessmen con-
tinued to expand their trade and control, particularly at the strategic
entry points from the plains into Bhutan. After the 1962 war the In-
dian state began to pay increasing attention to Bhutan. The Indian
military road building organisatidn set to work to build a network of
roads that would link Bhutan firmly with India, and allow the Indian
Army to outflank Chinese positions. More than 709% of Indian’s so call-
ed aid to Bhutan is for this purpose of road-building. Taking up first
the North-South roads that lead to India and could facilitate, when
needed. the movement of Indian troops, it.is only now that an East-
West road is being constructed.

The building of the road network and the related expansion of con-
Lracts have been accompanicd by the spread of Indian business. The
shifting of the capital from Paro (close to the Chinese border) to Thimpu
(which is much turther south), brought about under Indian pressure,
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but using for that purpose ancient Bhutanese custom. h

expansion of Indian merchant capital. Except for s;) - helpe‘d _the

m}dclaken by sections of the Drukpa ruling cl o emefpnses

Wangchuck), the Indian merchants dominate cimn?:rsce(;?:gjlt d
rade,

and

India
4s also bDegun usin uta s natural resource f
h i b gun 4 Bhutan S TOr Its own

economy The recently-commissioned Chuk j i
electricity to India. wha hydel project will Supply

The Indian military presence is in i
i the guise of a trainin issi
(IMTRAT) and the road-building organization (BRO). ThgeI;]rlls(;;g:

military not Ollly builds and maintains the roads but also ve-
y . , controls move

India l:as insisted on continuing the unequal treaty of 1949, whereby
Bhu‘tan jagreed " to be guided by India in matters of defence ar;d foern? .
affal.rs'. 'Ihc I.ndian Government attempted to exclude Bhutan felgn
participating in the 1968 Vienna Conference on the Law of T thes.
which was to discuss the termination of unequal treaties reanes

But the Bhutan Government ¢
' ame to know of th 2
sent a delegation (Datta-Ray, 1984). of the Conference and

1 97 S
fi T) l.)/9, when the Congress Party was not in power, Bhutan for the
l rsltA 'u’n-1: da'red to express a difference on foreign policy, not followin
n]( 1a ;hguldance *. This was at the Havana Non-Aligned Conferenceg
when Bhutan voted differently f i ,
. ] y from India on the Ka hea i
Indira Gandhi had poi i { Tk government
pointed to this as the effect of a
: ‘ , ! weak government
at the Centre, and promised to undo this if she were returned to power

A\A hile Bllu(ax) has been trying to widen its political, economi d
dlpl(.)man(: relations with countries other than India 7Indian rlr)nc'an
.co’mmucfs its penetration of Bhutan and the Indian ;rlilitary rl;]er:fcss
1s as ominous as ever. As in the case of Sikkim, the Indian rulli)n 1 .
may well try to use the ethnic difference between the Druk gclC 5;155
Nepalese to push Bhutan along Sikkim ‘s path. pasand e

Bangladesh

in[:::s?:ﬁ-a o'f theEnational oppression of East Pakistan was its lack of
alisation. East pakistan exported its raw m ials in

. _ aterials in exchan,
{(l)liilfxdl,;’s.tnal produ.ch. Subsequent to the formation of Bangladesh tﬁz
o :a}: dlf bourgeoisie stf:pped in to supply the industrial commodities
| ’d ‘ a orrperly been supplied by West Pakistan. For this purpose
oans were given by the Indian Government.

roi;sndes;icon_lmodities qf daily use, India also supplied equipment for
and rail transport, anticipating the role that the Indian big

ng ]ayawaldane to capltulate.
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The Indian state ‘s attempts (o exploit and dominate Bangladesh have
centred around the sharing of river waters of the Ganga and the
Brahmaputra. Before the formation of Bangladesh, India insisted that
the Ganga was “almost” an Indian river and that East Pakistan had
neither claim on the water of Ganga. nor any need of it. (Abbas,
1982. 3). All the while it proceeded with the construction of the Farakka
national norms that required agreement on

Barrage. disregarding inter
hat flow through more than one coutnry.

the sharing of waters of rivers t

‘I'he Farakka barrage was completed in end 1974. "The barrage was
commissioned on the pretext of test running its feeder canal tor the
period 21 April to 31 May 1975. But even after the expiry of this period,
India continued to withdraw water, at Farakka unilaterally. "(Abbas,
1982 4) Mujibur-Rahman’s acquiesence in Indian actions on Farakka
was one of the chief factors in his overthrow. After his assassination
the Indian state increased its pressure on Bangladesh. Border skirmishes
accompanied increased withdrawals at Farakka. There was a scvere crisis
(soil erosion and salinity) in Bangladesh in the dry season of 1976 for-
cing it to take the issue to the UN.

It was only after the defeat of Indira Gandhi’s emergency that
Bangladesh got some relief on the Farakka issue. In the 1977 Treaty
Bangladesh was guaranteed a minimum flow, and not just a share of
whatever the flow, which was bound to decrease as irrigation was ex-
tended along the Ganga. Whatever the flow at Farakka. Bangladesh
was guaranteed 80% of its agreed share.

The return of the Congress Party was followed by withdrawal of this
guaranteed flow. The 1982 Memorandun of Understanding did not con
tain this 80% clause. (Crow. 1982) Having a share of a rapidly declin-
ing flow, is not sufficient to meet Bangladesh interests. Soil erosion,
increased salinity and desertification have been the results in Bangladesh
of India's Ganga policy. Some of the costs of the Green Revolution
are being pushed off on to Bangladesh. And these adverse effects will
increase in the coming years. Ben Crow (1982) quotes a senior Indian
negotiator in 1978 saying that, at current rates of irrigation expansion
"there will be no water at Farakka (during the dry season) in fifteen

years time”.

How the dry season flow of the Ganga is to be augmented has thus
become an urgent question. The Ganga river basin covers not only In-
dia and Bangladesh but also Nepal. India has till recently insisted on
dealing with Nepal and Bangladesh on bilateral bases alone. This has
been India’s usual approach to relations with neighbours in South Asia,
as it becomes easier for the Indian state to browbeat each small neighbour
separately. Bangladesh has insisted on bringing Nepal into the talks
on augmenting the dry season flow of the Ganga.

India has proposed a Brahmputra-Ganga link canal to bring the waters
of the Brahmputra into the Ganga at Farakka. The barrage will be
in India and the canal will mostly flow through Bangladesh. Bangladesh
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is understandably suspicious i
. picious of a scheme in which
' ] 1 + . [h . .
z:(l)ls[l])(, lm \Indla s hands. Besides, the land loss fo: fg:t;’“”’;g 7l be
o v borne by Bangladesh. Just as India is now able to hml o the
ccological denudation of the North-Western parts of Ba[ r'l:a(tienh[he
ngladesh, a

putra G 8 ve d 1lar powers 1

rahm T anga canal will g1 India si n € er
Brat m

. ; P S th Eastern

Bar?gladesh has proposed a scheme for collecti at
I[n;:t Slsha series of reservoirs in Nepal to be lat?rlrrlfl;:;:(lnix:(‘gglzlg 5“0"”
' heme cannot be formulated or investigated without the v,
tion of the Nepalese government and its officials. At least » p;‘mCIPa‘
f’f flood ‘comrol in UP, Bihar and West Bengal tfw Ban l'oin ~[} (?wum
is supertor to the Indian proposal. (Crow, 15;82).. ladesh scheme

r(lgl]lﬁ::i };::ldil: El-ohg bf(’n proceedfng with. such works in the Indo-Nepal
g N(-.pal o isj;]l]nslslf’d that chis is a'bllateral matter between India
and Nep: s y re(?ntly after continuous pressure in SAARC, that

as agreed to multilateral discussions on the Ganga water question

wi)n }l:(* first flush of the victory over Pakistan in 1971 ambitious plan
- r¢ orm»u‘lated for virtually integrating Bangladesh into [m; ]ndi;
C()(\)Ino.my. t'hese were proposals for a common electricity and water grid
‘]-h(esr:nlg the wh<f)le of eastern India and Bangladesh (Rao, 1972 glrSO;
>se have not fructified so far; but the , ,
oxc not | ; plans have not be
they are being implemented in a piece-meal manner o R

In trade matters too there 125 )en continuous pressure on Bangladesh
to keep its e nomy open to ir o1 fm ufa res from Indi On
1 conomy op: ) ports o an ctu a
the exter nal trade front Bangladesh mmally was a uppllel of ()]lly raw
. ) 8 s
ute as the Jjute mills were all | cated in est F avklslan. rie
O w India t d to
get as much of Bdngladesh te Crc as possible. In the i ediate post-
£ ju Op poss1 Nt P
. min at
(\‘\ al r pe lol d there was an open lOOtlIlg of Bangladesh jute After Mujib’s
werthrow Ballglddesll developed a jute textile lIldUS[Iy of its own Since
ndia has been tryin 0o ge n sh to sto ompetition
then In as D ying t g t Ba glade to st p its ¢ P titio
m the international Jute market and instead came t an agreement with
India on the IrKe g f te. So far € p as Ia(‘g ed to come
marketin ol ju 0o g
. ar Bangladesh h f
Lo suc an a me which wo rotect Indi $ llldulksel share
h gree nt, C uld p tec a d

I]]!]I:Flldn '11‘17ve'st.mems in Bangladesh will pick up with proposed $400
“(\]r 1(})1{1' ]gixs I{a‘sed fertilizer plant in which KRIBHCO will be a part-
Wi“.Su}jl)(]i)rgalsozisoelof Denr.nark is the main contractor. Bangladesh
Py fl ower price than in India or elsewhere. (Times of

ccember 23, 1986) KRIBHCO will be able to buy back the

product. Bangladesh cheap gas will in this wa
Rl g desh p gas will in this way be harnessed to the Green

As is the case wi i
o 11,(, case \Mth F)t}_)er South Asian Countries, Bangladesh too has
a considerable deficit in trade with India ‘ l
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Sri Lanka

It has alrcady been mentioned that Indian investments in Sri Lanka
are quite considerable and much higher than the official estimates. Sri
Lanka was one of the targets of the Chettiar trade expansion under
the British flag. Unlike the case of Burma, from where they were ex-
pelled in large numbers, in Sri Lanka the Chettiar traders continued
their operations often with their headquarters being in Tamil Nadu.

While the Chettiars continued their operations, in the 1950s and 60s
India and Sri Lanka competed in the world tea, rubber and coconut
markets. These were Lanka’s main exports. Along with this competi-
ton. India showed its determination to maintain an unequal relation
when it objected to Air Ceylon's resumption of overscas service and
only reluctantly conceded its right to carry passengers to or from Bom-
bav. (Kumar. 1986. 62
y elaborate industrial structure in India

With the setting up of a fairl
lloboration with some imperialist

(« large and dominant part of itin co
power or the other) many of the joint enterprises began to use their
Indian (or specifically Madras Offices) to carry out activities in Lanka.
I'he Britsh-litdian Ashok-Leyland and German-Indian TELCO are the main
suppliers of trucks and buses. Bajaj has a virtual monopoly in the supply
of three-wheeler auto-rickshaws. The Srar Textile Engineering Corpora-
ton and the Lakshmi Machine Works. both manufacturing textile
machinery with various foreign collaboration. sell their machinery in
s1i Lanka and have set up textile mills there. The Danish - Indian ECC
has been a major construction company. The biggest of the Indian
Tamils carrying on business in Lanka, Gnanam, has, with japanese
collaboration set up industrial enterprises, including a flour mill at Trin-
comalee and a cement plant. This cement plant was destroyed by fighters
of EROS (Much of the above information was provided by fr.ends in

Madras.)

The growing cconomic relations were, however, clouded by political
differences between the two states. In the 60s Lanka had not supported
India in the border dispute with China. rather it had tried to mediate
in the dispute. During the 1971 war Sri Lanka provided refuelling
facilities to Pakistani aircraft. Further, Lanka’s military was being train-
cd by Pakistan.

The movement of the Eelam Tamils for self-determination provided
the Indian state with an opportunity to intervene in Lanka and force
the Government of Jayawardene to capitulate. The GOI's military ac-
amils is proof that its one time advocacy of

tions against the Eclam T
d at advancing the economic - political

their rights was entirely aime
interests of the Tndian state (and its super-power backer)

Along with the Accord the exchange of letters between Rajiv Gandhi

and Javawardene reveals the extent of capitulation. In the letters it was
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stated that the two would reach agr "

employmem of foreign military an%i (':f\i];lelrilg[cnizogrs[:s rellev'ance ?nd
to er_lsurmg that such presence will not prejudice I:§ ‘g“.ha"‘ew
relations” (Frontline, August, 8-21,.1987) What this o ka
Lan‘ka would cut off military relation with powers n::eam Mt
-lndla. A sem.or Indian army officer made it plain, ” PakistaI’)';’)mv?('i by
involvement in Sri-L.anka came to an end on july,29 1987‘;m . Wllllaw
to make certain it stays that way” (India Today, bec lgar;(;gr;;end

P'he letters agree, "Trincomalee or any other ports in Sri Lanka wi
not l)('.available for military use by any country in a manner o Zf"”“
to India’s interests”. Again it is India that will determine w}?ir(}?l; o
are allowed to use Sri Lanka's ports. Given the strategic alliacn Olr:*es
ween the Soviet Union and India, it is US imperialism Pakistz:c “i
China that will be debarred from using Sri Lankan p‘orts e

Furth(‘r, "The work of restoring and operating the Trincomalee oil
(‘z.mk farm will be undertaken as a joint venture between Indi d
Sn Lank;jl. "This is a direct economic benefit written nto the Acacoarr(ll
T'he earlier contract awarded to a Singapore firm was cancelled .

Th(* G(?I gave loans to the Sri Lanka government to be able to b
various kinds of Indian equipment and manufactures bﬁses and [EY
like. Improved business condition for the Indian compra(’iors was s allﬁ
ed by the India-Sri Lanka Joint Business Committee meetin, %tn
gap of eleven years. While the Indian Army has become an ani aofer :
cupaton, the civil administration of the Tamil areas have also beer); lal:)C-
over by lb(’ Indian state. 1AS officers have been sent to run the a(:ir?
ministration. Doordarshan has begun telecasts for Jaffna and nearb
areas. I'he areas occupied by the Indian army are being Cconomically
integrated into India. Sri Lankan customs and trade alnhori(ies havy
been expelled from the areas, and Sri Lankan customs regulations havz
ceased to apply. Movements of Indian merchants and commodities in-
o these areas is now no different from any part of India. There have
been reports that the unregulated import of goats (to feed the Indian
army of occupation) has spread foot-and-mouth disease ax;lon th -
tle in these areas. soee

F:'\;O vgond(‘r l(hat Rajiv Gandhi told a Congress Party meeting (Indian
B,?press July, 81) "Sri Lanka would come under the Indian orbit like
witan under the terms of the agreement.” (Sengupta, 1988, 253).

Pakistan:

()f all the countries of South Asia it is Pakistan that has most resisted
lqdnan e‘xpansionism. It has refused tp open up its economy to trade
with India, instead protecting its industries from competition with In-
dia. While India has held that the economies of the SAARC countries
z]an(‘;:omplcmomary. Pakistan has held that its trade is competitive with
ndaia.
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A note on Indo-Pak trade (Mirza, 1988) points out tha.t the main i'tems Summing Up
ot; exports and the main items of exports of both India and Pakistan

are more or less the same.

h I d. d P kis n i L()Okll]g at India’s position in South
a a ’v e objectives of the
Conlm d S p y B t Asia and tl

Indian state’s policy, the following observations stand out:

I South Asia has not so much been the target of Indian investment
| Live animals chiefly for food as of trade.
2. Fn§h o ) 2. The Indian big bourgeoisie is trying to ensure that its markets, ced-
4. Rice (India imports too) R S . . . . . .
‘ ed to 1t by the collaborating TNC seniors. are not just rectricted to
1. Sugai India but include all of South Asia.
5 Tobacco and tobacoo manufactures
5. Cotton (India imports sometimes) 3. Towards this end, the Indian big bourgeosie is trying to ensure that
7. Leather and leather manufactures . Both India and Pakistan the bourgeoisies of these other countries remain subordinate to the
& Textile yarn, fabric and made-up articles (Bot Indian big bourgeosie. either processing materials for export to
import too) ’ India or working with Indian equipment and machinery.
. Footwear i . ) . L . ) .
9 . 4. The trade pattern of India with its neighbours follows the classical
CommOditieS Imp()rted by Both India and Pakistan (‘()F()nml pattern of India exporting manufactures and importing
Prl”]éll'y ])r()(ill(‘(ﬁ,
| Milk and Cream ; 5. 'I‘or(-nsur(‘ u_nd reinforce lhis.pall(?rn of trade lhe. Indian state ha's
. enforced a virtual customs union with some countries. Its objective is
2. Wheat 15 ul ou s object i
3 Crude Rubber to move from a "harmonisation” of trade policies to the formation of
1. Synthetic fibre an economic union. under its hegemony.
3 S ilizers R . . . R,
5. Crude _f”[ wtal sc 6. The loans and sametimes grants given in the name of "aid” have
6. Metalliferous ores and metal scrap - i : S ’ .
- ) d been atmed at enabling these countries to buy more of Indian com-
7 Petroleum and petro-products L Lo ) Co .
C av ble oil modities and at serving the Indian state 's military interests, through
N eta Sy . ’ )
8. Fixe veg ’ the building of roads.
9. Organic chemicals .
10. Inorganic chemicals al 7. The "aid” programmes have seen considerable numbers of
11. Dying. tanning and colouring materia Indian experts being employed in these countries, able to provide
12. Mcdical and pharmaceutical products ; both commercial and politico-military intelligence, and to influence
13. Fertilizer manufactures local political developments.
14. Paper, paper board manufactures i -
15. lron and Steel (both export too) . 8. ln(-ha has a (‘(msnderab'l(‘ trade sur;.)lus with the countries of South
16. Non-ferrous metals Asia. For the three major South Asian trade partners (Bangladesh,
17' Metal manufactures ) Nepal and Sri Lanka) the surplus was more than Rs. 200 crores in
18. Machinery including transport equipment (India exports t00.) 1985-86. (Mirza, 1988) This surplus results in a transfer of hard
. € . . .
currency from these countries to India.
Source: Mirza, 1988 ltical
. Lo 9 9. The Indian state has intervened in and used various politica
. . rade with India in just 42 items. , h ! . ) ..
So far, Pakistan has alloweq private t.l? to increase the pumber of movements in the neighbouring countries, e.g. the deposition of the
. S J wilin . . NS M ) e :
There were reports that Pakistan lsb i § A Ranas in Nepal. the formatuon of Bangladesh and the Tamil
. . : ; owed. . . .
itmes in which private trade may be a movement in Sri Lanka, to hame just a few.
" " wi i ich could
. . a "no-war pact” with India which ) ] )
While Pakistan has proposeC:\dGOl has proposed a "Treaty of peace 10. Along with using these movements, the Indian state has also resorted
give it the security it needs, the ) b'ecfive is to get Pakistan to open to forms of various economic blockade and the threat or actual use of
. ; : i so . .
and friendship”. The Indian state J isted by Pakistan < military force.
up its economy to trade with India. This has been resisted by 1
In fact, it was a pro-India stand on this issue that led to the remova 11. The Indian state has arrogated to itself the power of deciding the
’ i ' ic Minister.
ost of Pakistan's Economic
of Mahboob Ul Haq from the p

levels and types of military equipment the neighbours should have.
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SRI LANKA: A STUDY IN ETHNIC EQUALIZATION

y important positions in the economies
his has helped the subversion of their

12. The Indian bourgeoisie occip
of some of the neighbours. T
independence and sovereignty.

_ G. PALANITHURAI
Introduction ‘

18. The Indian state has tormaily ended the independent existence of
one neighbour (Sikkim) and restricted the independence of many of
the others (Nepal, Bhutan and Sri Lanka) Th

e aim of this paper is to ai
' ( s gain a better understandi insi
]jr"]}[:; tehtu; ]r:;ampufl]a'non a;d management of ethnic confl(i::rtx;gna;r(il I]..ILSI%(ht
¢ conflict in Sri Lanka is analysed i and
! : : : ysed against the b

Zn ;hte}(:nes w}uc}.x attempt to explain the assertiveness of eth?s]c(gmund

and | e1 persuasive policies of Governments in different part ng the
d. In particular the demands of the ethnic groups (lfor,hs’f?an;}i]le

5

and Sinhalese) and the policy pursued by the Government to tackle the

14. In its attemps. to establish a regional hegemony the Indian State
has enunciated a modified Monroe Doctrine. While demanding that
India must have the predominant role in South Asian matters, it has
also insisted that none of the neighbours should have relations with

external powers. India alone in the region will maintain the external

links. -
" demands are asse ]
ssed here. The whole
“ : : . arguement ste §
efoences Rremise that Sri Lanka’s ethnic crisis has to beg;nalysed frozsa g‘?t;n he
slon » v . . lm A
al perspective. Ethnicity in every society possesses its own uni:::e

s . . . .
Cha] aCteristics Wthh necessitate a Spe(:lflc i] alﬂeWOlk fOI analySIS. Sl]
La]]ka 18 ChalacteIISEd bV an ethlllcauy dlChOtOlnlsed soclety and
dO]ll]]la[ed by ethl)lc Ehtes- I actors SuCh as the ]nalo]l[y Slllhalese eX-
pellellcmg llllnonty fee]mgs due to the €0, aphlca] IOCatlon Oi the
g gr
countr com u}so:[ ethnlcl IOduced a]ld mani ulaIEd b e[hnlc
g 4
leadels 101 po]ltlca] ams, the snellg[h Oi the Natlona] Gove]nnle]ll
Colonla]]s"l and Buddh] ve p ayed a Vltal 1()le m the
St ethnOCEntrlsm ha l
1c Conﬂlct. 1 Tce an a p m € he]e to ana]yse
Sll Lankan e[}l]l I (< ttempt 1s ad
Ihe Ob ective Colldlnons Wlnch Caused the EIneIgenCe Oi he et]nllc gloups
t
and the" activities the 1813110115111() bEtWEen COnHlCU]lg communities
»
a]ld lhe Ie]atlollshlp between the (;Ovelnnle]lt a]]d the two loups.
g 1

On Theory

agl};ir::;;t;l ;s ahnew c}o;ncept that describes an old phenomenon! which
: d a fresh emp asis in the Social Sciences in general and politi
chif]nlc; 713 l]:arrrulc];xlzlxr ;nd att.racte.d' the attention of s%h(')lars in ths (;]&;tﬁlg?:
cended to view sthicity 2 vlacle and. a5 hampeng he aniy and
t t ; e and as hampenng the unity and
integration of Nation-states.2 Hence studies were be ih the
: ) ati gun with the in-
;\32:;2:' ;)io;?;::iltfymgdt'he fact?rs that are capable of destroying a
studies on Nation ﬁjﬁdi:xzt§§:§:;?'gal$?r}iw. _geutSCh: e root e
1es o: tified ' &thnic i entity’ as the root cause
?ii ils:rnolz;ni zgnteg(:l)’ed that it wou]d‘wither away as the moderniza-
et anzlre . Bu.t this premise was undermined when the
e ogical uybles econo:imcally ad-vanced societies of Western Europe
e o et}mi caused by ethnic unrest. Furt'her, a global survey
e 1 h C consciousness was definitely in the ascendency as
2 1:e anf orce.? Following the controversy raised by Karl W. Deutsch
reseiinho scholars took up t.he theme of 'ethenicity and pursued theil,' !
earch ventures on the basis of perspectives: namely ethnicity as a ge-
nl..une.culture and ethnicity as a strategy for pursuing interesty 58 g'el
- scientists thus identified factors such as colonialism,6 exister'xce O:fl aa
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hierarchical cultural division of labour, and t'he segn.xemed dlmensmo:}
of the cultural division of labour,’ primordial sent)mem,da se!:iem s
belonging or identity based on Rin, b]_oo'd, Speech an : c;xs o;-
awareness of their backwardness, economic mterest,reﬁusa ° }t:lpp. ]
tunities in Civil Service appointments? and language 10 as hlg y ‘1;:1
portant, if not the prerequisites for the emergence of an ethnic group
identity.

But. while the scholars identified the causes for the' format;;):; :‘f z:l};?x:
groups, they failed to trace the course of an ?thmc :r:l?:v P ethmicity
long period of time. ja}r]nesll,igl:;tiow too}:uad(;l:;eer?(:urse C O e ethie
and developed a graphical model, !% to study, :
movemeanThe graphical model of James Lightbody, howe\;e;t, ;;p:&}:g:;
the relationship between the government and .the E;i?:ﬁship e e
the juxtaposition of the various groups and their re P cince e,
government in the context of inter and inira group rela e[h.nic roup
states are multination states in the pr.esent c?mex;, a}rll O s ang
is to be studied in the context and point of v1ewf o]1 (:}t]ee gups. ooy
the response of the government to th'e demgnds ; a e agrl;ds P
e e ethnichgrozps r,}k‘)l'?i}:yp;?ﬁxc; xtla:il:;n:l political system

ional government. Thus the stabl : ¢
?sazletermgined by the re]ationsl’})jps beltlwe:;.r: evcadr:)(;‘u:) ;ilﬁgxgtil;ﬁzp;l s‘r’:i:
the national government. In short, the ire st by
1 is determined by the capacity w1th' which demands are p y
Z?)anroups and responded to by'the nauonal.go;e'rllr:;rl:;. fl;l(:)::’rx‘cet ht;}::
study tries to evaluate the ethl.'nc problems 1}r‘1 8 anka
perspectives namely Tamils, Sinhalese and the Gov .

Sri Lankan Government \\
AT P

Tamil Group & Sinhalese Group
aml

The Analytical Framework

D. John Grove in his work "A test of the ethnic equa.lizauon }’?ypothe!::;::
a cross-national study”!2 formulat‘e'd a hypothesis t'ha(; elconoem
development has a levelling or equalising effect on e.thmc e've]oprﬁ t.
Economic development is believed to t')e an gffe(;tw,e e'tilm;lc eve t}e;ﬁ c
He identified four indicators of ec.onomlc d‘evel.oprr?ent. - ey are; zce ie
political representation, ethnic.mcome dlstr.xbutlon, the p:eFESSional
ethnic groups in higher education 'and ethnic groups in 1;; ;))_ sional
occupations. If the above stated in(%l‘cators are takfn c]alrzlom z);imain
tional government, ethnic inequalities wquld be leve r;ems [aintal®
the equilibrium in the political system. l}latxonal goyer;ll e B .
ferent formulae to achieve this equilibrium. Cymh‘la -En p -
ed formulae!3 for ethnic management on the basis of ‘vag‘ousi zzzlexnz:'
developed by scholars. These are: 1.Pw1de and rule; z ;sg a e :
3. Internal colonialism; 4. Sub-Mach_me; 5. ansocmnone_x _]en?oc z‘;
6. Federalism; 7. Vanguard assimilation; 8. Vanguard assimilation cu

. ‘pluralism.

s
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1t is to be noted that many of these are not mutually exclusive. There

is no predetermined or natural historical progression from the first to

the last. "Divide and rule” is the classic formula employed by central

elites when confronted with ethnic heterogeneity, potent enough to

jeopardize state authority and operational efficacy. Essentially it en-

; tails a deliberate effort on the part of central political authorities not
to isolate the several communifies from one another but to encourage

them to think of theniselves as fundamentally different in values and

goals when they do interact which one another. Divide and rule usual-

ly is associated with pre-modern imperial systems, but in fact it is still
widely employed to-day. !t '

Displacement is another state strategy used primarily against the most
vulnerable of ethnic groups by elites of another community which hap-
pens to control superior resources and usually controls the state ap-
paratus as well. Displacement may entail physical elimination of a group
considered so marginal to the states’ needs that its loss is deemed in-
consequential. It may also involve coercive physical movement from
a large and fertile land area managed in such a way that its resources

- especially its manual labor-can be fully utilized by the center for its
own purposes.!? :

The internal colonialism formula presumes significant mobilization
needs and levels of structural integration. Some forms of divide and
rule are coupled therefore with internal colonialism while others are
not. The internal colonial formula serves to manage conflict for state
elites only as long as the weaker group’s own potential leaders can be

co-opted and its rank and file cari be convinced that they are fortunate
just to have a job.16 '

A sub-machine’is an euphemism for ethnic conflict management. A
submachine is the offshoot of a larger political machine organization
which in turn controls it and uses it to mobilize resources on occasions
when they aré needed usually at elections. A machine is a political
organization that is fueled by personalistic bonds of instrumental
reciprocity and not by ideology. Conventionally the trade involves
patronage exchanged for votes. A sub-machine is a patronage-and-
favour-dispensing organ hominally controlled by a politician from a
relatively weak ethnic group. His own influence and resources depend
on access to the resources of the larger machine controlled by politi-
cians of another community. In essence the sub-machine loss is the loyal
lieutenant of the machine loss; but he is permitted enough autonomy
to build a personal power base of his own so long as it never rivals that
nf the senior patron.!” .

Consociational democracy is a term widely used to deseribe the con-
flict management formulae prevalent in plural societies. Consociational
democracy is based on the assumption that the various éthnic groups
are indeed communal enough that they have internal consensus and
internal mechanisms for generating Jeaders with sufficient irtra com-
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munal support that they can speak for the group at large in state
affairs.1®

Vanguard assimilation ana vanguard assimilation'cu.m p.luralism are
less conflict management strategies than conflict elimination ones and
are. therefore, irrelevant to the present study. Against t.his backgroun}cil.
the problems relating to compulsory ethnicity manipulated b}_l] tbe
government and the groups, perception of the problems of Tamils .]y
the Sinhalese, perception of the problems of Sinhalese by the Tgm;l :,
perceptions of the government about the problems of bo;h a:; " etre
resulting activities of the groups and governments are analyse .

Equalization Process in Sri Lanka

It is a matter of common observation that the problems of ethnicity have
always been created by colonial governments who adoptf:d a poh_cy of
Divide and rule everywhere, Sri Lanka is not an exception to this. It
was the colonial government which introduced communal repfesematlon
in India and territorially-elected representation in Sri Lanka in the year
1920 in the name of constitutional reform.!® Thus it succr?ssfully
created a wedge in the structure of Sinha]ese-Tar.nil political unity. '-1"0
acquire their share of political power, political elites bﬁgan to n'{c]:)blgze
the support of their respective ethnic communities. lllle ,Taml s thus
had to take on a new self-image as a 'national minority ‘,_v‘ocal and
articulate much like the Scots and the Welsh in British politics. They
even compared themselves to the Scots in't!'leir political struggles ant
bargains with the Sinbalese. The Tamil Political leaders demandeq cr._»;n-
munal representation and constitutional and leg;.al safeguards similar
to those, demanded by the Drividian Movement in India. Affg.r 1920
a feeling of insecurity was experienced by all minority communities and
reflected in the representation made by various communities 1M
Donoughimore constitutional comrmission. 2V

While the Tamils and the Sinhalese had misgivings about each other,
their elites worked jointly to form a self government. quever, the crea-
tion of Sinhala Mahasabha by 5. W.R.D. Bandaranaike in 19?»7 crysza11§-
ed the ethnic tensions and caused the Tamils to consoht}ate th_en'
position. In Sri Lanka, the First election was held in 1947 during 'A.rhu:h
the Ceylon National Congress was converted inEo the United 1\'1atmna1
Party (UNP) with D.S. Senanayake as its leader.’It was an election con-
tested by Marxist parties on the one hand and UNP on the other. The
UNP won 42 out of the 95 seats. The Tamil Cpngress won all Seven
Tamil Seats in the Northern and Eastern provinces. The Ceylon In-
dian Congress won all eight seats in the plantation areas. To fprm the
Government, UNP leader Senanayaka wooed a number ‘of Indepen-
dent candidates and with their support he formed the go ‘ernment. On
February 4th 1948 Independence was granted to the people of S::x Lanka
and power was transfered to the Senanayake Government. It is worth
analysing how, after Independence, t}‘le Government acted to solve the

* +'problems using the framework mentioned above.
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On its inception it became the responsibility of the new government
to equalise the distribution of benefits in terms of opportunities to secure
employment to develop the economy. During this period, therefore,
the position of the Tamils in respect of employment, education, status
was compared with that of the Sinhalese.2! The Sinhala majority felt
they had been neglected during the long years of western rule. Their
grievances had been neglected by the Government even after.in-
dependence. The complaint was that the Ceylon Tamils had a
disproportionate share of jobs in the public and private selections. The
Sinhalese tended to view the emergence of the Tamil population as a
real threat to the existence of the Sinhalese race given the context of
neighbouring South India’s Dravidian Millions,22 I

. 2

In this context, the leaders wanted to please the Sinhalese groups whost
majority status would determine the fate of the ruling party. But at
the sametime it was necessary for them to get the support of the Tamils
to maintain stability in the Political system, since the Tamil Congress
and Ceylon Indian Congress had demonstrated ethnic strength in the
1947 election. At this critical juncture the feeling of deprivation was
increasing among the Sinhalese and was capitalised on by Sinhalese
Mahasabha. Hence the Government leaders had to necessarily adopt
concrete measures to 'develop’ the Sinhalese to conciliate them. This
would be possible only if the political power of the Tamil was reduced.
Thus the Government introduced a bill in the year 1948,23 This mark-
ed a turning point in the history of Sri Lanka, since it accorded the
Tamils of Indian origin the status of a stateless minority. The Tamils
of Indian origin, prior to independence had enjoyed similiar rights as
other Srilankans. In 1949 the Indian and Pakistan Residents (citizen-
ship) Act 24 was enacted for the purpose of registering resident Tamils
of Indian origin and Pakistanis as citizens. The adminstration of the
act deprived over 95 per cent of the Tamils of Indian origin their citizen-
ship rights. And the Ceylon Parliamentary Election Amendment Act
25 deprived resident Tamils of Indian origin, who had hitherto enjoyed
voting rights and had returned eight members to parliament and in-
fluenced the decision in some twenty other electrorates of the right to
vote. Among other causes, the above mentioned three acts were con-
sidered most serious in ¢reating ethnic tensions among the people. But
the Acts did not cause a hue and cry among the Ceylon Tamils because
the affected people were of Indian origin. Moreover, these act had been
introduced with the objective of reducing the strength of Tamiil groups

~ in the parliament to enable the ruling party to sail smoothly in taking

decisions. One significant result was that Tamils of Indian origin pro-
ceeded to ally with communist elemenits who were considered. detrimen-

“"tal to the progress of the Buddhist and Ceylon Tamil elites. This

aggravated the Sinhala animesity towards Tamils. The Ceylon govern-
ment had understood the existence of a deep seated dichotomy amongst
the Tamils: that which existed between Ceylon Tamils and Tamils of
Indian origin. The latter were not recognised by the Ceylon Tamils as
their counterparts. Besides this, the Ceylon Tamils too were: against
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the Communists with whom the Tamils of Indian origin were closely
aligned. Since this state of affairs were clear, the acts were passed on
the basis of a policy of divide and rule. The moment the acts were passed
the leader, of the Tamil Congress did not, therefore, protest in the name
of a Tamil ethnic identity, and instead they joined in the cabinet. This
weakened the ethnic group and its unity. In parliament the group's
strength was reduced. Following the decision of the leader of the Tamil
Congress, another prominent leader M.P. Chelvanayakam protested
and parted from the Tamil Congress along with another M.P. and form-
ed the Federal party. By.introducing the two acts (Citizenship Act and
Election-Amendment Act) the Sri Lankan Government achieved two
things: ethnic unity was brought about between Kandiyan Sinhalese
and upcountry Sinhalese by suppressing their common enemy, the
Tamils, and the political power of the Tamil groups was contained.,
At this juncture the government of Ceylon committed a mistake by
allowing India to intervene in this affair and this was to continue a per-
manent factor in Ceylon politics. At that moment the Ceylon Govern-
ment thought the problems of the Tamils of Indian origin could be
resolved only by negotiations with Indian Government without involv-
ing the Ceylon Tamils. Later the factor of ' Indian Intervention’ could

not be averted.

In the second phase, the leaders of the Government necessarily had
to project the Sinhala as the national language because of the compul-
sions created by Bandaranaike. He had made up his mind to use the
language factor for his political success unmindful of the future of Sri
Lanka. While it was the responsibility of the politicians to be strict in
adhering to policies that would bring unity to the communites, they
ended up toeing Bandaranaike’ line, In the 1956 election, the condi- -
tion was that whomsoever used the language factor, they would win.
The situation was well exploited by Bandaranaike. Since the political
power of the Tamils had been contained, it was not necessary to woo the
Tamil groups for acquiring political power. UNP too exploited the
Sinhala language factor for electoral purposes. But this slogan had great
disadvantages.

While the language factor helped to integrate and mobilise the Sinhala
masses, it was equally helpful for the Tamils to form ethnic and political
identity. The multifaceted implications of the language policy were not
perhaps thought of by the leaders o1 perhaps they might have assumed
that the effect and impact of the policy on society could be tackled.

But already the Sinhalese had begun to feel that preferential treatment
would be given to the Sinhalese in government jobs by introducing
’Sinhala only Act’. The Tamils rightly felt that this would affect the
existing Tamil bureaucratic cadre and the very existence of the com-
munity itself.26 Bandaranaike’s forceful and vociferous concern over
the Sinhalese language fetched him a great victory in the elections. To
fulfil his promise he introduced the official language Act in 1956 to
Jmake Sinhala the only official language.?” This caused severe hard-
. “ships to several hundreds of Tamil public servants, often resulting in

g
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their premature retirements and migrati i

ﬁg;ffeaiyely c'}(}c]luded Tamils othegrrwits: 21:;11f82f11§?oﬁneiste;ru}:; the

oublic services. Thus the country seemed set | ]

tion, brought about chiefly by t%lle combiiztt{g; Z?Tv%ugfi:;gf;ma.
;I‘dhils]eo su;e;:l the ugi.quehposition of the English language which pro;eg:

ucated in that language, with a i

advantage' an‘d- high social sta%ll:s ind the ex;:te;ll::?zuia(:flf: };afnona]
than one indigenous language. Until the time of the ’Sinhala (r)?l?r'e
Act }?eop]e who were i.n the last rung of Sinhalese society felt they we};e
deprived of their social and economic status because of the English
lapguagezs- No doubt the Swabhasha movement prior to independin
laid Fhe foundation for the displacement of English from thg island ;e
pmkmg both Sinhala and Tamil official languages. But shortl aftey
independence a national resurgence among the Sinhalese caus}::d th;
1Govemment to turn fron'l Swabhasha to Sinhala only as the official
anguage. Thzs-}956 official language act directly affected the Ceylon
Tamfl.commumty. Though the introduction of the bill was basicall
a political gesture it was sought to be justified on social grounds as welly
The arguement was that the act was introduced to correct and com:
pensate for the.communal imbalanace in government employment dur-
ing the colonial era.29 The Tamil community, conscious of ‘the

material and emotional dimensi '
ons of language, openly resi im-
plementation of the act. g openly yessted the im

With the- passing of the 1956 Bill a displ i

adopted by the Sinthalese government. Thpe z;cr?];zi:kgzhg?vxfmalso
began the process of driving persons from the densely populated soutillllf
west wet zone to the sparsely populated north-central and eastern jungle-
cleared dry zones mainly in the age old Tamil areas. The migraths wger
mostly Sm.ha]a, whereas much of the territory to which they migratefl
had l_)eep inhabited by Tamils and it was viewed by members of the
T'f\mxl coTnmunity as their ancestral lands. The movement of Sinhala
migrants into these areas was seen by Tamil political leaders as another
effor; by a Sinhala dominated government to undermine the Tamil co
munity by encroaching on its traditional land.30 ”

These policies and formulae of the government infuri i
community and resulted in a Satyagrgha observed b; thit?lfia::ulielsT'al‘“r}?ili
Xas‘colfpos.ed to by the Sinhalese with the support of the Goverm.nent.

(Im t th_ls the Federal' party convened a National Uonvention and pass-
e r;:solutlo'ns demanding a rational and democratic constitution which
:‘},1? Tfla;r;l)\ilde a federal unis (province) for the Tamils, restoration of
poat anguage 1o its rightful place, enjoying parity of status with
oinhalese as an ofﬁm‘al language of the country, to repeal the present

izenship laws of Sri Lanka after a simple test, and immediate cessa-

tion of colonizati iti i i in
oy nization of the traditional Tamil speaking areas by Sinhalese

Bandaranaike had, probabl i
; ] bly, not realised that the language tactor
would acquire such dimensions. Various forces Tamil and Signhalese,
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worked to exercise pressure on him. The forces that had worl.(ed f}r:r
his success tried to hold him to the promises he.had made during t (f
election. However, the Government could not ignore tbe pressure o
the Tamil groups which were deemed just by Bapdaranalke a;)r};li:eflrrxe-
corporated the demands of the Tamils in the official .language i e}c: t
it was approved as Act in 1956. But dl:le to various qrfsss;;‘es tha
up ne was compelled to remove those sections from the bill. | ny .okvz
again the settlement came in the form of pact between Ba:1 ar?nal t
a‘nd Chelvanayakam popularly called the "B-C”" 'pact. B-C 'pacl
brought reasonable concessions to the Tamils: Estab!]shmem of‘regllona
council with autonomous powers in decision making on agricu ture,
co-operatives, land development, colonization, .educatlon,. bealth, in-
dustries and fisheries, housing and social services, electricity, water
schemes and roads and the assurance that citizenship would to be gwe‘n
all.% The bitterness of the Sinhala community to thf: pact was ex;?’rscs.s';
ed through a small incident, the removal of the? Smh.aI.a l?tter Bn -
from the motor vehicles in the Tamil areas. By using this mcxde.m ag
daranaike's own cabinet member organised a procession along with Bu.
dhist bhikkhus to abrogate the pact. This incident was used~ to put its
repeal. Following these, the 1966 election warranted the polmfal par-
ties to exploit ethnic issues such as language and the new sett gmem;
After the election, the Government was compelle% to f.ulfll their Il)rod
mises by way of giving effect to the "Sinhala (?nly po]xcy..lt rseisuht’el
in introducing the Language of the court Act in 1966 making mffd a_
the only language of all courts throughqut the island. Mogrﬁeov;r e ehc
tive ste’ps were taken to implement Smhal.a only Act. 'T us the
Tamil Government Employees began to receive all commumcauon}?m
the official language. Hence Tamils were subjected to heavy harlds 1p§
and this provoked the Federal party l.ed by Chelvanayakam to auncd
satvagraha in the north and east which brought the governme}rlxt ad-
ministration to a standstill. Since the government lost over the ah
ministration, the government took repressive measures by :smrlg t '(;
military. Having exhausted all methods, the FP began to fe.el that an;\l
self government would alone find a so}ution to the Tan:ll pe(.le‘l‘\e. Sus
a symbolic expression, Chelvanayakam inauguarated the "Tami ra[1
(Government) Postal Service” by issuing postfxl stamps. Consequerf ()i'
Tamil MPs were arrested and they were held in detention for a perio
of six months.36 This incident made the Tarpil people feel thely were
being kept out from the political system of Srilanka. '_l"he next ZCC[-";“
was duc in the year 1965. At this juncture th'e Tamil MPs ha n;ahe
up their mind to have an electoral alliance with UNP. Because 91 the
inconclusive electoral verdict, Dudley Senanayake had necessarily to
woo the Tamils. Since the FP had alrea.dy presented a demand charter
along the lines of B-C pact over the issues of Language settlement,
establishment of district councils3” a pact was to be concluded betwe;n
Senanayaka and Chelvanayakam so as to énable Senanayaka to get the
support‘of FP. In 1965 the Senanayake - Chelvanayakam pact wa;con&
cluded. In 1966 the Dudley Senanayake 's government formulate an8
published the regulations under the Tamil language Act 28 of 1958.
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Anticipating the consequence of the regulation it remained a dead let-
ter as the act of 1958. In the next phase after the general election in
1970 a new system of standardization of marks was introduced to pro-
vide preferential treatment to Sinhala students and to keep out Tamil
medium students otherwise qualified and the result was a progressive
decline in the admission of Tamil medium students. The scheme of
standardization was an act deliberately designed to exclude merit as
the criterion tor university admissions.38

Following this, Mrs. Bandaranaike's government adopted a new con-
stitution without the co-operation or consultation of the majority of
Tamil representatives in parliament. Two sections of Sri Lanka's con-
stitution (6) and (7) clearly indicated the impending transformation
of Sri Lanka into a Buddbhist state and the projection of Sinhala as the
official language. Another measure was introduced in 1974- the Quota
system by which admission was to be made available to all districts to
reduce the entry of Tamils in the educational institutions.39 Apart from
this, during and after the election one section of the Tamil groups was
accommodated either in the cabinet or in parliament to divide the
Tamils. Even though there were several attempts to unify the forces,
the Sinhala political leaders whether the in SLFP or UNP, successfully
created a cleavage by giving some positions in the power structure to
the members of Parliament. But after 1970 events took a severe turn.
In 1974 che World Tamil Congress meeting was disturbed by the ef-
forts of the Police.4Q This time onwards the government machinery,
police and army joined together with Sinhala civilians to attack the
Tamils. As the intensity of repressive measures was increased the Tamil
United Front formed earlier in the year 1972 became the Tamil United
Liberation Front (TULF) in 1976 in order to secure an Independent
Nation (Tamil Ealem). Again during the 1977 elections UNP attemp-
ted to woo the Tamil voters. But this time TULF contested, with the
demand of Tamil Ealem, and won 18 seats and this intensified the feel-
ings of the Sinhalese and Tamils along ethnic lines. Lastly, in 1978
another constitution was enacted which created a presidential form of
government and enabled Sinhalese to acquire more powers and posi-
tions in contrast to the status of The Tamils. After the enactment of
the constitution, the statewide genocide started which created extremists
amongst the Tamils and they were branded terrorists. The politics of
Sri Lanka after 1978 became genocidal with increased governmental
repression over the Tamils with the Tamils turning out to be more mili-
tant than ever. An Era of war had begun between the Tamils and the
government. (Development since 1978 will form a separate article).

Analysis

From the beginning, the Sri Lankan Government adopted the
tollowing means to tackle the ethnic problem. The formulae of Divide
and rule. internal colonialism, displacement and submachine had been
pursued and instead of solving the crisis they kindled and increased in
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1ensity of ethnic conflict in Sri Lanka. The Sri Lankan ethnic problem
has been due to the creation of a compulsory ethnicity. The Sinhala
politicians did not project ideological or dogmatic reasons for their ethnic
politics. In all general elections, the - Sinhalese political parties
highlighted the ethnic problems in their manifesto. Their survival
depended on the extent to which the political parties made use of the
othnic feelings of the people. In-order to reduce the strength of the
Tamil people in politics and administrative service, they introduced
several measures such as depriving them of their franchise and reduce
their educational and employment opportunities by introducing
'Sinhala only’ and establishing industries in the southern Sinhalese
areas. When tensions escalated the Sr1 Lankan government promised
to take decisions on all matters but these decisions were never implemented
and they never kept their promises. On several occasions the govern-
ment took several decisions to solve the basic grievances of Tamils and
even concluded two pacts. But all decisions and pacts were abrogated
as and when pressures were exerted by Sinhalese groups. Stage by stage
the feelings of deprivation increased. Governments decisions to deprive
the political rights of the Tamil, colonise the Tamil areas, reduce the
educational and job opportunities to Tamils, belittle the importance
of the Tamil language gradually decreased the hope of the Tamil peo-
ple that the government would solve their problems. Instead it ag:
gravated the feeling that the government was acting in the interest of
the Sinhalese. The Tamil people never identified the government as
independent and it was always seen as Sinhalese. The politicians who
utilised the ethnic feeling for their political gains fell victims to the con-
flict of ethnicity. Another important actor 1o be noted is that
the Sinhala politician had no other option but to mobilise the masses
on ethnic issues. One after another Sinhalese parties tuned the ethnic
feeling. No doubt any modern government has to take steps to equalise
the position of communities ethnically. To improve the position of
Sinhalese, it could have taken steps to increase their educational and
job opportunities instead of reducing that of the Tamils. The reduc-
tion of opportunities to Tamils intensified the ethnic crisis at every stage.

Conclusion

Sri Lankan ethnicity has thus, been deliberately created by Sinhala
politicians to seek power. No doubt in the initial stage they took steps
to equalise the community proportionately. But.at the sametime they
took steps to reduce the strength of the Tamil population in civil ser-
vice and politics. Without touching upon the language issue, replace-
ment, and reduction of civil service posts, taking away voting rights
and citizenship, they could have undertaken measures to improve the
Sinhalese community, and it would have definitely developed the na-
tion without creating an ethnic havoc. Since the government openly
identified with the Sinhalese, the Tamils felt that they were not being
accommodated in the political system and they felt that the sinhalese
and the government are one and- the same. The government was not
idlentified as a force that would resolve the crisis but one that has created

the troubles in Sri Lanka.
it

32

p

g
!
|
i
i

i

.
NGTF  HiollgBeiT

Notes and Reference

5. i “ i
Ballis Lal. Barbara “Perspectiyes on ethnicity; old Wine in New Bottles” Ethni
ic

and Racial Studies 6:2, (2, April, 1983), pp. 154-173.
2. D. i "
Sm:ir::t};.. ]A(r;;}:;r;);y l’;‘;:)v)args glth\j\?r{kd ethnic separatism” Ethnic and Racial
, P. 21, Walker Co "Nati ildi ion
Destroying?” World Politics XX1V, (April 19;‘2n)(,nxlzp.l\laa:3°-!;5}:mldmg or Nation
3. Deutsch Karl W. Nationalism and Soci i :
v Karl W, ocial C i iry i
dations of Nationality (Cambridge: Mass, ?912131;?“““0“ an Inquiry into the Foun-
Connor, Walker “Self-Determinati |
f - m : " iti
PN e ination: The New Phase”, World Politics XX

4.

5. Ballis, Lal, Barbara Op. cit., 30-53,

6. Cross, Malcom “Colonialism and ici
s ) ethnicity a th i "
Ethnic and Racial studies 1:1 (January, llg);s),e:;}.' ;?isgomparanve case study”
7. Hechter Michael and Levi Mar. .
c ; garet, "The Comparative Analysi i
Movements” Ethnic and Racial studies, 2:3, (July 1979), pp y:;t;gszhnoregmm]

8. B ” ici
urgess, M “The Resurgence of Ethnicity, Myth or Reality? Ethnicity and Racial

Studies 1:3 (July, 1978). p. 270.
9. Horowitz, Donald L, " Patter i
vitz, . ns of Eth i ati ies i i
and History. 55:3 Aot vbotr o 13:755e,mmsm Comparative Studies in Society
10.  Sagari
agarin. Edward and Moneymaker, James “Language Nationalist Separatist

Movement” in R. Hall (ed) Ethnic A omy: ol ve Ly s, New yor.
o
) utonomy: comparati Dynamics, Ne k:

11. Lightbo .
ightbody. James, "A Note on the theory of Nationalism as a function of Ethnic

Demands,” Canadian Journal of Political Science, 2:3, (September 1969), pp. 327-37

12. G “ i
rove, D. John, “A test of the ethnic equalization hypothesis: a cross - national

study” “Ethnic and Racial Studies: 1:2 (April, 1978). pp. 175-195

13 Enloe. Cynthia H. “Inten iali
. via H. ‘nal Colonialism Federali i
ment Strategies. “Publics, vol. 7 No.4 (1977), []);m ;112;1./]‘\618’» rative State Develop-
H.8. Morris, "Ethnic Group” i .
- "E p” International Encyclopaedia of i i

(London: Macmillan and Free Press, 1968, (195yB), g/ol. 5 OZBIh; 5;);1731 sewenee

14, Yi i " milat .
inger J. Milion, "Toward a theory of Assaimilation. and dissimilation” Ethnic and

Racial Studies, 4:3, (July, 1981), p. 250.
15.  Enloe, Cynthia, H. 0p.éi!.. p. 149,
16. Ibid., p. 150.
17, Ibid.. p.150-151
18. Ibid.. pp. 151-152.

19.  Ponnambalam, batchi, Sri L i
, , anka: The N i il Liberati
Struggle, London: Zed Books Ltd.,, IQBSa,l l;l.m‘i;.)uesuo“ o the Tamil Liberaton
20. Ibid., P. 52.
21 Table 1

33




www.tamilarar

‘Tamils in Government Service

1956 1965 1970
S.No. Nature of Service (Percentage)
1. Ceylon Administrative Service 30 20 5
2, Clerical Service (including Postal. Railway. ) .
Hospital. customs) 50 30 5
3, Professions (Engineers. doctors, Lectures) 60 30 10
-1 Armed Forees ! 40 20 H
Source: Waller Schwarz. The Tamils of Sri Lanka (London: Minority Right Group, Report
No. 25, 1975).
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THIRTEENTH AMENDMENT TO SRI LANKA
CONSTITUTION .

Devolution or Comic Opera ?

L]

NADESAN SATYENDRA

Itis difficult to discuss the provisions of the 13th Amendment to the Sri
Lanka Constitution seriously - they are so impossibly burlesque and
farcical. Yet, they have a serious aspect. They show that Sinhala
despotism, like all despotisms in the same predicament, has made the
time honoured, ineffectual effort to evade a settlement of the real
question by throwing belated and unacceptable sops to Demogorgon. Let
us, therefore, take one by one the precious and inestimable boons granted
to the Tamil people by the 13th Amendment. The boons are three in
number, a trinity of marvels: a Provincial Governor, a Provincial Board
of Ministers with a Chief Minister, and a Provincial Council.

Constitutional Trinity headed by Provincial Governor selected by
President

At the head of this constitutional trinity stands the Provincial Governor.
And who will select and ordain him? Who else, but the President of Sri
Lanka. But that is not all. The Provincial Governor will hold office
‘during the pleasure of the President’.’ When the President is no longer
pleased with the Governor the President may dismiss him. And what is
the constitutional reason for this provision that the Governor shall hold
office during the pleasure of the President? The 13th Amendment does
not leave us in doubt as to that reason. It declares that the Governor ‘shall
hold office, IN ACCORDANCE WITH ARTICLE 4(b), during the pleasure
of the President’.! It is a rather curiously phrased provision. And, what
pray, is Article 4(b) of the Constitution? This is the Article which vests
‘the executive power of the people’ of Sri Lanka in the President.? And
so it appears that it is ‘in accordance’ with the provision of the
Constitution. which vests executive power in the President, that the
Governor will hold office at the pleasure of the President. And so let us
ask: wherein lies the constitutional link between the President being
vested with executive power and the Governor holding office at the

pleasure of the President - in what way is the latter ‘in accordance’ with
the former? :

And who will exercise Executive Power

The connection, ofcourse, lies in the character of the office of the

BH6IT



www.tamilararjgam.net

Governor created by the 13th Amendment. The Governor is no mere
figurehead. The 13th Amendment enacts that executive power in the
Province in relation to those matters which are within the competence
of the Provincial Council, shall be EXERCISED by the Governor.® But if
the Governor is to exercise executive power in PROVINCIAL matters, then
the Sri Lankan Constitution which vests executive power with respect
to ALL matters in relation to the ENTIRETY of Sri Lanka, in the
President, will be violated unless, ofcourse, such Governor holds office
‘during the pleasure of the President’ and is thereby subject to the control
and direction of the President.

And so the reason for the curious wording of the 13th Amendment
becomes clear. ‘In accordance with Article 4(b)’ of the Constitution
which vests executive power in the President, the Provincial Governor
shall hold office ‘during the pleasure’ of the President. The 13th Amend-
ment reinforces the powers of the executive Presidency and secures that
the executive power vested in the President by the Constitution will not
be eroded in any way. In sum, executive power in relation to provincial
matters, will be exercised by a Governor who will be appointed b} the
President, who will hold office ‘during the pleasure’ of the President,
and who will exercise his executive powers as the faithful and loyal
servant of the Executive President of Sri Lanka. And that is the naked
political and constitutional reality of the character of a Provincial
Covernor under the 13th Amendment - and it is important that we
should recognise that reality for what it is

A Sinhala Governor for Tamil areas?

And perhaps not surprisingly, in May 1988, two long standing Sinhala
members of the ruling party who had served as Ministers in the Sri
Lankan Cabinet resigned their offices and gratefully accepted
appointment as Governors of the North Western and Uva Provinces, so
that they may serve the President ‘during his pleasure’ And in June 1988,
a Tamil who had served the Government of Sri Lanka with exemplary
loyalty and acceptance as its Chief Justice far the past few years, was
selected and appointed by the President as the Governor of the Western
Province - a Province which has a Sinhala majority. It was an
appointment which was, amongst other things, presumably intended to
pave the way for the appointment of a Sinhala Governor for a Tamil
Province. And we can almost see in our minds eye those honourable and
distinguished Sinhala gentlemen who the President of Sri Lanka will
regard as being qualified to serve as the Governor of a Tamil Province.
And ofcourse, it matters not whether the Northern Province is joined
with the Eastern Province or not. If the Northern and Eastern Provinces
are joined together, the Tamils will have one Governor. If they are not
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joined together, then the Tamils will have the privilege of having two
Governors.

Or perhaps even a Tamil Governor selected by a Sinhala President

And, ofcourse, it is always posgible that the Sri Lankan government, in
a moment of great daring, may even consider it safe to appoint a Tamil
as a Governor for a Tamil Province - so long, that is, that such Tamil will
serve faithfully and loyally ‘during the pleasure’ of the President. After
all, there should be no better way of governing the Tamil people than
through a Tamil Governor appointed by, and holding office during the
pleasure of, a Sinhala President! It would be an approach that would rival
that of I:Iitler who sought to govern Norway in the 1940s through a
Norwegian whose name was Quisling - and thereby made an
everlasting contribution to the vocabulary of the English language. In the
months ahead we shall know whether a Tamil Quisling will come
forward to make a similar contribution to the richness of the Tamil
language.

Provincial Governor will direct Provisional Public Service

But, be that as it may, let us move on and continue with our efforts to
examine the provisions of the 13th Amendment seriously - however
difficult that task may be. We have seen that the Amendment enacts that
executive power in respect of provincial matters shall be exercised by the
GOVBI.‘I'IOI‘. But it does not stop at that. It enacts that the Governor shall
exercise such executive power ‘either directly or through Ministers of the
Board of Ministers, or through officers subordinate to him’.’ Executive
power shall be EXERCISED by the Governor. The Board of Ministers
and subordinate officers shall have executive power exercised
'.I’HROUGH them - by the Governor. As we shall see presently, the
juxtaposition of the Board of Ministers with ‘subordinate officers’ is not
,w1thout significance. But before we determine the way in which the
<G‘ove.rnor may exercise executive power ‘through’ Ministers let us first
ask: in what way may a Governor exercise executive power ‘through’
subordinate officers and who are are these ‘subordinate officers’?

The subordinate officers through whom a Governor may exercise
executive power are the members of the provincial public service. The
Provincial Councils Act provides for the establishment of a provincial
p}lbl.ic service and enacts that the appointment, transfer, dismissal and
dlsm‘plinary control of officers of the provincial public service of each
Province shall be vested in the Governor of that Province.’ Furthermore,

the Governor shall provide for and determine all matters relating to the -

terms anﬁd conditions of employment of officers of the provincial public
service.* And the Governor may delegate his powers of appointment to
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a Public Service Commission whose members shall be appointed by
him.” At the same time, the Governor is empowered to alter, vary or
rescind any order of the Provincial Public Commission (whose members
are, in anly case, appointed by him!)® The intention is abundantly clear.
The administrative head of the Provincial Public Service will be the
Provincial Governor and the Governor will thus be enabled to exercise
executive power through officers employed in that service, who will be
‘subordinate’ to him and who are required to act on his directions.

Comic Opera Role for the Board of Ministers and the Chief Minister

But if the 13th Amendment secures that executive power in relation te
provincial matters shall be exercised by a Governor appointed by the
President and holding office at his pleasure, and that he may exercise
such power through a provincial public service which is subordinate
to him, what then, is the role of the Board of Ministers and the Chief
Minister? And in what way, may the Governor exercise executive power
‘through Ministers of the Board of Ministers'? And it is here that the
comic opera nature of the constitutional script begins to unfold. A
comic opera after all needs some of its participants to provide light
comedy relief.

Elected by the people

But first, let us look at the way in which Ministers may be appointed. The
Governor shall appoint as Chief Minister the member of the Provincial
Council who in the Governor’s opinion commands a support of a
majority in the Provincial Council.” And the Governor shall on the
advice of the Chief Minister, appoint from among the members of the
Provincial Council, no more than four other Ministers.' ° And these are,
no doubt, unexceptionable provisions enacted in the best traditions of
a constitutional democracy.

But required to acquiesce in violation of Article 25 of International
Covenant

There is of course the little matter about all the Ministers being required
to take their oaths in accordance with the 4th Schedule to the
Constitution - a4th Schedule which was enacted by the infamous 1983
6th Constitutional Amendment and an oath which requires the oathtaker
to forswear any speech or activity directly or indirectly connected with
the establishment of a separate state. The 6th Amendment to the
Constitution was declared by the International Commission of Jurists to
be a violation of the right to freedom of expression enshrined in Article
25 of the International Covenant of Civil and Political Rights - a
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Covenant to which Sri Lanka is a signatory.'! And the Provincial
Ministers before entering office are required to acquiesce in and become
a willing party to Sri Lanka’s violation of its international obligations.

.And ofcourse the cynical confidence of the Sri Lankan Government that

this will not be considered too heavy a price to pay by a Tamil for being
permitted to function as a Minigter may not be altogether misplaced. A
Tamil can always rationalise his conduct and say that everything has a
price - even participation in a comic opera. The price for becoming a
Provincial Minister is an open disavowal of the demand for a separate
state, But let us ask: having paid the admission price, what is it that the
Chief Minister and the Board of Ministers are empowered to do?

So that they may be permitted to ‘Aid and Advise’ the Provincial
Governor :

What are the functions of this illustrious Chief Minister and this august
body, the Board of Ministers? In the delightful phraseology of the 13th
Amendment, the functions of the Chief Minister and the Board of
Ministers are ‘to aid and advise’ the Provincial Governor in the exercise
of HIS functions. ' 2 We already know the nature of the functions of the
Governor, namely to exercise executive power in relation to provincial.
matters. But, it would seem that the Provincial Governor appointed by
a Sinhala President will need ‘aid and advice’, so that the Governor may
perform HIS functions - not merely ‘advice’ but ‘aid’ as well. Afterall,
in this day and age, it will not do for an Executive Governor appointed
by a Sinhala President to be seen to act like an autocrat. Democracy must
be seen to done - particularly when itis in faci not done. The Governor
will seek ‘aid and advice’ so that he may govern the Tamil people more
effectively. In days gone by, the ruler of a people appointed Ministers
1o ‘aid and advise’ him, But today we live in a ‘democracy’. And so, we
have an executive President, who will appoint a Provincial Governor,
who will be aided and advised by Ministers, who will be elected by the
people. And the Tamil people should be duly grateful that they have
been permitted to ‘aid and advise’ their rulers. The Tamil national
struggle has at last borne fruit! The unselfish friend of the Tamil people,
the Indian Government, with the might of the 4th largest army in the
world, has persuaded the Sri Lankan Government that the Tamil people
should be actually permitted to ‘aid and advise’ their rulers. The
mountain has indeed laboured. And there are some amongst us who
even urge that we should not look a gift horse in the mouth.
But let us continue with our efforts to examine the 13th Amendment
seriously. The 13th Amendment not only states that the function of the

Ministers shall be to ‘aid and advice’ but it also specifies some of the ways *

in which such function shall be be carried out. Those who are required

w
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to ‘aid and advice’ the ruler should not be left in doubt about their duties.
For instance, it shall be the duty of the Chief Minister to communicate
to the Governor ALL decisions of the Board of Ministers. ' * The Chief
Minister is not given a discretion in the matter. Afterall it is only if every
decision of the Board of Ministers is communicated to the Governor, that
the Governor will be suitably ‘aided’ and ‘advised’. ‘Democracy’
demands that the representatives of the people should be open with theix
ruler and keep him properly informed. There is ofcourse the further
point - it will not do, for the representatives of the people to go onafrolic
of their own and make decisions behind the back of the Governor. It is
not that such decisions have any legal consequence but those who ‘aid
and advise’ should know their place in the scheme of things. And,
further, so that the Governor may be properly ‘aided and advised” it shall
also be the duty of the Ministers to furnish such information as the
Governor may call for from time to time.'* And who will allocate
business amongst the different Ministers? Although the Chief Minister
is given the signal and ceremonial honour of selecting the Ministers it
is the Governor who is empowered to make rules for the allocation of
business among the Ministers.'* And of course the Governor himself
may address the Provincial Council and may for that purpose require the
attendance of members - including the Ministers. ' ¢ Further, where any
Provincial Council fails to comply with or give effect to any directions
given to it, it shall be lawful for the President to hold that a situation has
arisen in which the administration of the Province cannot be carried on
in accordance with the Constitution.!’ The President can thereupon,
declare that the powers of the Provincial Council shall be exercisable by
the Central Parliament and that the powers of the Ministers shall be
assumed by the President. ' * The inherent logic of the 13th Amendment
and the Provincial Council Act should be only too transparent to the
meanest intelligence. The Provincial Ministers are, at every turn,
placed in a subordinate position to the Governor, so that they may
properly discharge their subordinate function of ‘aiding and advising’
the Governor to perform HIS functions.

The Governor shall not be bound to act on the advice of the Ministers

But, as areasonable people, let us continue with our efforts to understand
the true character of this priceless boon that hasbeen given to the Tamil
people - aBoard of Ministers witha Chief Minister. We have seen that
the Ministers are required by law to ‘aid and advise’ the Governor - but
what does the law require the Governor to do with the aid that is offered
and the advice that is tendered? Is the Governor bound to act on the
advice tendered to him by the Ministers? What does the 13th Amendment
say on this important question? The 13th Amendment provides us with
yet another curiously worded provision:
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“*The Governor shall in the sxercise of his functions act in
accordance with such advice, EXCEPT in so far as he is by or under
the Constitution required to exercise his functions or any of them
in his discretion.””!?

It is the familiar technique of giving with one hand and taking with
the other hand. On the one handthe 13th Amendment provides that the
Governor shall exercise his functions in accordance with the advice of

" the Ministers. On the other hand it enacts an exception to this

requirement. And so let us ask: what is this exception about? What are
the matters in respect of which not only ‘by’ the Constitution, but also
‘under’ the Constitution the Governor is required tq exercise his
functions ‘in his discretion’ and therefore, NOT on the advice of the Chief
Minister?

We have seen that under the Constitution executive power inrelation
to the entirety of the Island is vested in the President and that in
‘accordance with’ this provision, executive power in respect of provincial
matters will be exercised by a Governor holding office ‘during the
pleasure’ of the President. The Ministers on the other hand, are not
appointed by the President and do not hold office during his pleasure
and accordingly the Constitution cannot and does not clothe the
Provincial Minister with executive power. Executive power at all times
remains vested in the President and may be exercised only by his loyal
and faithful servants.-The result is that the exercise of executive power
in respect of provincial matters is a matter in the discretion of the
Governor, in his capacity as a servant of the President: and in relation
to this basic and substantial function, the Ministers may ‘advise’ but the

" Governor is not obliged to act on such advice. On the contrary, in respect

of the exercise of executive power the Governor is subject to the direction
and contro} of the President - because he holds office ‘during the
pleasure of the President’, ‘in accordance with Article 4(b)’ which vests
executive puwer in the President. The only matters in respect of which
the 13th Amendment requires the Governor to act on the advice tendered
by the Chief Minister are in respect of formal and ceremonial matters
such as the appointment of the Ministers, the summoning of Provincial
Council meetings, proroguing the Provincial Council and the dis-
solution of the Provincial Council - matters which do not affect the
substance of the executive power vested in the President by article 4(b)
of the Constitution.

Governor final arbiter on whether he should act on Ministers’ advice

And what if aquestion arises as to whetherany malleris oris nola matter
in respect of which the Governor is required o act on the advice of the
Chief Minister? Who will decide that question? The 13th Amendment
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declares quite openly and cheerfully that if such a question arises the
question shall be decided by the Governor!!® And further, that the
decision of the Governor on such a question ‘shall be final’ and that the
‘validity cf anything done by the Governor shall not be called in question
in any Court’.!” The 13th Amendment further takes care to expressly
enact that the exercise of the Governor’s discretion in this matter ‘shall
be on the President’s direction’.! * And as if this was not enough to put
the Governor’s powers beyond scrutiny, it provides that ‘the question
whetherany, and if so what advice was tendered by the Ministers to the
Governor shall not be inquired into in any Court’.?° In short, the
Provincial Governor, under the directions of the President, will be the

final arbiter on what are the matters on which Governor shall act on the
advice of the Chief Minister.

Central Parliament shall determine the Block Grant to all the
Provinces

And, now, let us ask the further question: how will work in the Province
be financed? After all, executive power in respect of provincial matters.
cannot be exercised without expending money. And what does the 13th
Amendment say on this important question of finance? Who will control
the purse? ‘
Here, the 13th Amendment enacts that there shall be a Finance
Commission consisting of the Governor of Central Bank, the Secretary
to the Treasury, one member to represent each of the three major
communities.”' It would seem that communal representation is
acceptable, so long asa Sinhala dominated Central Government selects
the representatives. And who are these THREE major communities?
Presumably the 13th Amendment looks upon the Sinhala people, the
Tamil people and the Muslims as separate communities - and seeks to
perpetuate the attempt of successive Sri Lankan Governments to divide
the Tamil people into those who profess the Islamic religion and those
who do not. The present Sri Lankan Government, in the highest
traditions of a colonial master, seeks to continue with its efforts to divide
and rule. But, let us pass on, and inquire: what are the duties of this body
of notables - the Finance Commission? The Finance Commission shall
recommend to the Central Government the amount of the funds that
should be allocated from the Annual Budget for the purposes of meeting
the needs of all the Provinces. And the Central Government shall then
determine this total amount required for ALL the Provinces after
consulting with the FFinance Commission.*? ‘

President will decide on the separate grant to each Province

But who will decide on the amount of moneyv to be allocated to a
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particular province? Here it will be the duty of the Finance Commission
to make recommendations to the President as to the principles on which
such funds should be apportioned between the various Provinces. ?* The
President shall cause every recommendation made by the Finance
Commission to be laid before the Parliament and shall notify Parliament
as to the action taken thereon.?* But in the end it is the President who
will determine the amount of the grant to made to a particular province.
The Constitutional scheme is clear. The Central Government will
determine the block grant in respect of ALL the provinces. The
President will decide the amount of each separate Provincial grant. The
Finance Commission of notables, owing allegiance and Joyalty to the
President and the Central Government will make recommendations.
The Central Parliament and the President will, in the exercise of their

~ discretion, decide the amount of money to be granted.

And the Provincial Governor will decide on Provincial Taxes and
Levies

Further, the grants made by the Central Government will go into a
Provincial Fund for each Province into which shall also be paid all taxes
imposed by the Provincial Council and all loans advanced to the
Provincial Council from the Consolidated Fund.?* But, in respect of
moneys that may be collected from within the Province, the Provincial
Councils Act states that a Provincial Council may not pass any statute
imposing abolishing or altering provincial taxes, or authorising the
receipt of money on account of the Provincial Fund except on the
RECOMMENDATION of Governor.?® As always, the intention is clear.
The amount of moneys that will be made available for expenditure for
provincial matters shall be determined by the President, in so fi_n' as
Central Government grants are concerned and by the Governor, in so
far as provincial taxes and levies are concerned.

And no money may be expended without the Governor’s prior
sanction

But that is not all. The custody of the Provincial Fund, the payment of
moneys into the Fund and all other connected matters shall be regulated
by rules made by the Provincial Governor, the loyal and faithful servant
of the President.?” And how may moneys be actually withdrawn from
the Provincial Fund for expenditure in respect of provincial matters? And
here we have yet another delightful exercise in constitutional comic
opera. Section 19(3) of the Provincial Councils Act enacts that no sum

shall be withdrawn from the Provincial Fund except under a warrant .

under the hand of the Chief Minister. But, immediately thereafter,
section 19(4) enacts that no such warrant shall be issued by the Chief
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Minister unless the sum has, by statute of the Provincial Council, been
granted for services for the financial year in question or has been
otherwise lawfully charged on the Fund. And, then, Section 24(1) enacts
that statutes which make provision for the appropriation of moneys out
of the Provincial Fund or which declare that any expenditure may be
gharged on the Provincial Fund, shall NOT be introduced into or moved
in a Provincial Council, EXCEPT on the RECOMMENDATION OF THE
GOVERNOR! The resnlt is that no moneys may be withdrawn from the
Provincial Fund except with the sanction of the Governor. In respect of
,financial matters it is the Governor who initiates and recommends and
it is he who has control and custody of the Provincial Fund.

And if Ministers do not agree with Governor, President may take over

And what will happen, if the Chief Minister or the Provincial Council
do not act in accordance with the ‘wishes’ of the Governor and pass the
recommended statutes and issue the requisite warrants in respect of the
Fund? In such a deadlocked situation, the 13th Amendment enables the
President if he is satisfied that a situation has arisen in which the
administration of the Province cannot be carried out, to himself assume
all the functions of the Governor, the Chief Minister and the Ministers
and declare that the powers of the Provincial Council shall be vested in
’ghe Central Parliament.'® And the President’s action shall not be called
in question in any Court.’® The provisions of the 13th Amendment are
intended to educate the Chief Minister and his Board of Ministers about
the benefits of loyal and faithful service to their rulers.

In sum, Elecvted Ministers without Ministerial Power

The 13th Amendment is polite, if nothing else. To say that Ministers are

required by law to ‘aid and advise’ the Governor is a polite way of saying
that the Ministers are required to serve the Governor. They shall serve
the Governor by aiding and advising him. Where the Governor chooses
to act on such advise or accepts such aid, and acts through the Ministers,
to that extent, the Governor is enabled to exercise executive power in
respect of Provincial matters ‘through’ the Ministers. Under the Sri Lanka
Constitution executive power will continue to be'vested in the President
and in respect of provincial matters it will be exercised by his loyal
servant the Provincial Governor who is authorised to act through either
‘officers subordinate to him’ or through Ministers, who, in relation to the
exercise of such executive power, are also his subordinates. And it is the
Governor who will have financial control. And it is the Governor who
will be in control of the provincial public service. The 13th Amendment
may, take credit for inventing a new constitutional species - Ministers
without ministerial power.

/
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And an unelected Governor with Ministerial powers, appointed by the
President

The truth, ofcourse, is that it is the Provincial Governor whois clothed
with ministerial power in respect of provincial matters - the so called-
Provincial Governoris in in fact, the Provincial ‘Minister’ - aProvincial
‘Minister’ appointed by the President and responsible to the President
- a Provincial ‘Minister’ who combines in himself the role of both a
Provincial ‘Finance Minister’ and a Provincial ‘Minister of Public
Administration’. The Provincial ‘Minister’ alias Governor will exercise
executive power in respect of all the matters in respect of which a
Provincial Council may pass statutes.> And in respect of allother matters,
executive power will be exercised by the President directly or through
other Ministers appointed from the central legislature. And it is this
creation of a Provincial “Minister’ alias Governor which has been sought
to be passed off as ‘devolution’ of executive power on the Tamil people!
The constitutional reality is that the 13th Amendment does not devolve
executive power. That which the 13th Amendment does is to
decentralise administration by creating Provincial ‘Ministers’ (alias
Governors) appointed by the President and responsible to him for the
performance of their functions in respect of provincial matters.

Many subjects remain outside even the Provincial Governor’s powers

But despite the farcical nature of provisions of the 13th Amendment, let
us persist with our efforts to consider them seriously. The constitutional
scheme is not without clarity. The Provincial ‘Minister’ alias Governor
will exercise executive power in respect of the matters on which a
Provincial Council may pass statutes. In respect of 'other matters,
executive power will be exercised directly by the President or by
Ministers of the Central Government. And it is in respect of the matters
on which a Provincial Council may pass statutes, that the Chief Minister
and the Board of Ministers have been granted the signal honour and
privilege of tendering aid or advice to the Governor. In respect of matters
on which the Provincial Council is not empowered to pass statutes, the
Chief Minister and his Board do not have that honour and privilege -

because such matters are outside even the competence of the Governor
and fall within the direct purview of the President and the Ministers of
the Central Government. And so let us ask: what are these matters in
respect of which the Tamil have not been granted even the honour and
privilege of advising their rulers? And here it would seem that the 13th
Amendment is intended to secure the exemplary principle that even in
the matter of seeking ‘aid and advice’ a ruler should act with circum- -
spection and care - after all it will not do for a ruler to seek ‘aid and
advice’ from his people on all matters.
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Including police and public order
The Kings of old recognised that the subject of ‘police and public order’
was a sensitive area in respect of which a ruler should not depend too
much on the ‘aid and advice’ of the people whom he seeks to rule.’ At
the same time, it was important that the people who are ruled do not see
the iron hand too clearly - the velvet glove is not without its uses. And
so the 13th Amendment continues with its comic opera - and adopts
its familiar technique of appearing to give with one hand whilst taking
away with the other.

On the one hand the Provincial Council List includes the subject of

‘Police and Public Order’. On the other hand, it qualifies this subject by .

saying ‘public order and the exercise of police powers’ TO THEEXTENT
SET OUT IN APPENDIX 1.*. And what does Appendix I enact? It-says
that the Inspector General Police shall be the head of the Sri Lanka Police
Force which shall be divided into the National Division and a Provincial
Division for each Province. > * The Provincial Division shall be headed
by a Deputy Inspector General of Police seconded from the National
Service. And who will select and appoint the D.1.G.? The 1.G.P. shall
appoint a D.I.G. for each Province with the ‘concurrence of the Chief
Minister of the Province’, but if there is no agreement, the President after
due consultation with the Chief Minister, will make the appointment.?°
The Chief Minister is granted the privilege of being consulted. And who
will recruit to the Provincial Police Division? Recruitment shall be made
by a Provincial Police Commission composed of three members viz the
D.1.G., a person nominated by the Central Public Service Commission
in consultation with the-President and a ‘nominee of the Chief
Minister’.*! And the Central Government will be responsible for the
training of all recruits.?? And it is the Provincial Police Division, and not
the Chief Mifister, (or for that matter the Governor) who shall be
responsible for the preservation of public order within the Province.**
But here too, the prevention, detection and investigation of any offence
against any public officer and any offence prejudicial to National
Security or the maintenance of Essential Services, shall be outside the
competence of even the Provincial Police Division.®* Such offences
though committed within the Province, will fall within the jurisdiction
of the National Police Division. And, in this way, the Prevention of
Terrorism Act whose provisions have been condemned by the
International Commission of Jurists as ‘ablot on the statute book’ of any
civilised country,** will continue to be enforced within the Province by
the National Police Division under the direct control of the I.G.P.. But let
us pass on and continue with our efforts to examine the 13th Amendment
seriously. ‘

The 13th Amendment provides that whilst the D.1.G. himself ‘shall be
responsible to and under the control of the Chief Minister’? ¢, all Police
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Officers in the Province shall function under the direction and control
of the D.I.G. of such Province.?” The D.1.G. ‘shall be responsible to and
under the control of the Chief Minister’ but the D.1.G. shall be seconded
from the National Division and selected by the 1.G.P., and if the Chief
Minister disagrees with such selection, appointed by the President. The
D.1G. ‘shall be responsible to and under the control of the Chief Minister’
but the D.1.G. will be under the disciplinary control of the 1.G.P. and will
be employed on terms and conditions determined by the Central
Government. The D.1.G. ‘shall be responsible to and under the control
of the Chief Minister’ but the D.I.G. will be the faithful and loyal servant
of the 1.G.P. and the President of Sri Lanka. The D.I.G. ‘shall be
responsible to and under the control of the Chief Minister’ but the 13th
Amendment provides no means by which the Chief Minister may
exercise any control in respect of the actions of the D.1.G. - except by
appealing to the L.G.P. or the President for assistance. Executive power
lies with the President and his servants - and to the extent that a Chief
Minister is not a servant of the President, the Constitution does not and
indeed, cannot, vest executive power in the Chief Minister. Anditisthis
Provincial Police Division recruited by a Commission which has a
majority of members appointed by the Central Government and which
functions under a D.1.G. who is under the disciplinary control of the
1.G.P., who is answerable to the President, which is clothed with the
responsiblity of preserving public order in the Province and the 13th

~ Amendment would have the Tamil people believe that the subject of

‘Police and Public Order’ is somehow ‘devolved’ on the Provinces. The
subject of ‘Police and Public Order’ is not even within the competence
of the Provincial Governor. It is a subject which is effectively retained in
the hands of the President and the 1.G.P. who may act either through the
National Police Division or the Provincial Police division. And Dr. H-W.
Jayawardene, appearing on behalf of his brother, President J.R.
Jayawardene before the Constitutional Court in October 1987 declared
openly:

“All police officers will be appointed by the Inspector General of
Police who is directly under the control of the President.””**

And’disposition of State land

Apart from the subject of ‘police and public order’, there was another
which was close to the hearts of the Kings of old - and that was
‘disposition of state land’. It was not only a way of making friends and
influencing people - it was also a way of bringing about demographic
change and managing a people. And during the past several decades, .
successive Sinhala Governments have used their control of state land to
further their efforts to secure hegemony over the entirety of the Island.
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It was a process which gathered momentum in 1936 with the efforts of
a pan Sinhala Cabinet of Ministers to initiate state sponsored Sinhala
colonisation of the Eastern Province. The Census figures tell their own
tale. In 1921, there were 8744 Sinhala people in the Eastern Province. By
1981, their numbers had increased to 243, 358 - a twenty eight fold
increase in sixty years! And so, not surprisingly, the 13th Amendment
secures that in the future as well, disposition of state land is retained in
the hands of the Central Government. And once again, the familiar
technique of seeming to give with one hand whilst taking with the other,
isadopted. On the one hand, the subject of ‘Land and Land Settlement’
is matter in the Provincial Councils List. On the other hand this is
qualified by the statement: ‘Land and Land Settlement’ TO THE
EXTENT SET OUT IN APPENDIX II.* And what does Appendix II
enact? It enacts that ‘state land shall continue to vest in the Republicand
may be disposed of in accordance with Article 33(d) and written law
governing the matter’. And what is Article 33(d) of the Constitution? This
is the article which enacts that the ‘President shall have the power to
execute such grants and dispositions of lands and immovable property
vested in the Republic’!?* And so despite ‘Land and Land Settlement’
being a matter in the Provincial List, disposition of state land remains
a power vested in the President and the Central Government. And Dr.
H.W. Jayawardene, who appeared on behalf of the President Jayawardene
before the Constitutional Court in Sri Lanka in October 1987 was as
always, open and frank:

““State land in the provinces will be vested in the President and will
not be given over to the Provincial Councils. The principle of
central rule will not be affected in the distribution of land. Under
the Land policy as envisaged in the Amendment, no state land will
be vested in a Provincial Council - in other words no giving away
of state land to the provinces...”” *°

In matters connected with the disposition of state land, just as much
as in matters connected with police and public order, it is the President
who will rule,

Third of the Consitutional Trinity of Marvels: Provincial Council

But let us not lose patience. There is a saying in Tamil: Poruthar Poomi
Alvar - those who are patient will rule the land. And so let us continue
with our efforts to examine seriously the provisions of the 13th
Amendment which have been touted as a panacea for the Tamil people.
Let us turn to the third of the constitutional trinity of marvels - -the
Provincial Council.

The 13th Amendment grandiloquently declares in Article 154G that
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every Provincial Council may make statutes applicable to the Province
with respect to the matters set out in a list referred to as ‘the Provincial
Council List’.?° In addition there is a Concurrent List which sets out
matters in respect of which both Parliament and the Provincial Councils
may legislate. And finally, a Reserved List sets out matters in respect of
which only Parliament may legislate and in respect of which a Provincial
Council shall have no power to make statutes. *

At first sight, these provisions may give the impression that the 13th
Amendment confers legislative power on the Provincial Councils in
respect of certain specified matters, on Parliament in respect of certain

. other matters and concurrently on both the Provincial Council and

Parliament on certain other matters. And it would seem that these
provisions have persuaded a political scientist such as Professor
Jayaratnam Wilson to conclude in a recent article that *Sri Lanka has lost
its unitary character by virtue of the Thirteenth Amendment’.”° In view
of Professor Wilson’s involvement in 1978/79 in the negotiations between
the Tamil United Liberation Front and the Government of Sri Lanka in

i " respect of District Development Councils and in view of the high regard

that the Tamil people have always had for his father in law, the late S.J.V.
Chelvanayagam, it is both necessary and important to examine with
some care that which he asserts. He first sets out the test for determining
whether a Constitution is unitary or federal:

““The test, is can the Parliament of Sri Lanka (1) at its own will and
power, over-ride statutes enacted by Provincial Councils; (2) alter powers

~ . contained in each of the Lists I, Il and IlI by ordinary legislation, that s,

by simple majority of Parliament.”
And, he then proceeds to give his answers to the questions that he has

" raised:

““The answer to both questions is in the negative. Article 154(H)(4)
answers the first question. Its substance is that when a provincial statute
has been referred to the Supreme Court for a decision and where the
Court determines that the statute is ‘consistent with the provisions of the
Constitution, the Governor shall on receipt by him of the Court’s
determination, assent to the statute.’ There is no question of the Sri Lanka
Parliament vetoing or over-riding the statute in question ... The answer
to the second question is that a change in respect of the 13th Amendment
must be made in accordance with Article 82 of the Constitution, that is
by a two thirds majority of members of Parliament, including those not
present...If the answers are in the negative, the guestion arises as to
whether Sri Lanka is a Federal or a Unitary State. Our answer, which we
will proceed to substantiate, is that Sri Lanka has lost its unitary character
by virtue of the 13th Amendment. .. In the case Provincial Councils, Sri -
Lanka’s Parliament has first to repeal the 13th amendment and that too

~ by a two thirds majority before taking possession of the law making
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powers of Provincial councils, contained in ListI...”

‘But what is the constitutional reality? It is true that the Governor is
required to give his assent to a provincial statute which is consistent with
the Constitution. But that which Professor Wilson fails to refer to is
Article 154G(10) of the 13th Amendment which enacts:

“Nothing in this Article (which empowers Provincial Councils to pass
statutes) shall be read or construed as derogating from the powers
conferred on Parliament by the Constitution to make laws, in accordance
with the Provisions of the Constitution (inclusive of this Chapter) with
respect to any matter, for the whole of Sri Lanka or any part thereof.”

Neither does Professor Wilson refer to the circumstance that the first
subject on the Reserved List (i.e. matters within the exclusive jurisdiction
of the central Parliament) is ‘National Policy on all Subjects and
Functions’.* He fails to recognise that these Constitutional provisions
taken together will enable Parliament to legislate by a simple majority
on ‘all subjects and functions’ on the ground of ‘national policy’

On the contrary, Professor Wilson takes the view:

“‘Inregard to the Government of India Act of 1919, Wheare states (page
31) that the Provinces were given powers ‘but these powers were to be
exercised subject to the supremacy of the general government’. There is
no such limiting power or blanket restriction in respect of powers to be
exercised under list I by Provincial Councils.”’

That which Professor Wilson fai’s to see is that the power given to the
Sri Lankan Parliament to legislate in respect of ‘national policy on all
subjects and functions’ is more than sufficient to secure the continued
supremacy of the central Parliament. ‘National policy’ is a sufficiently
broad cover to enable the central Parliament to legislate in respect of
any matter on the Provincial Council List. In a sense, Professor Wilson
is right when he states that “’in the case of Provincial Councils, Sri
Lanka’s Parliament has first to repeal the 13th Amendment and that too
by a two thirds majority before taking possession of the law making
powers of Provincial Councils contained in List1.”” But he errs in failing
to point out that ‘national policy on all subjects and functions’ is in the
Reserved List and is excluded from the Provincial Council List and that
therefore the central Parliament may legislate in respect of such ‘national
policy’ without ‘taking possession of the law making powers of
Provincial Councils.’ The law making powers of Provincial Councils do
not include ‘national policy’. And it was this which impelled Counsel
who appeared for the ruling United National Party to forthrightly declare
before the Constitutional Court in Sri Lanka:

' “Indiais a federal state ... in a federal state, the Central government -
does not have supreme control over the constituent states... Sri-
' Lanka is aunitary state. The Provincial Councils are not beyond the
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executive powers of the President... The President’s directions
prevail...The Provincial Councils shall not make any statutes on any
matter affecting national policy...”’¢°

' ./‘_;ga_in, it is not only that Parliament may pass laws by a simple
£~ majority, in respect of national policy on all subjects and functions but
also that Parliament may by a simple majority make laws in respect of any
matter set out inthe Provincial Council List if such law is necessary for
implementing anytreaty, agreement or even any decision ‘made at an
in’ter'national conference, association or other body’.* ? And, finally, to
cap it all, in a country which since 1965, has been governed under
- emergency regulations by successive Sri Lanka governments for a
period of more than 15 years, the 13th Amendment enacts that
emergency regulations under the the Public Security Ordinance, may
overrlfle, amend or suspend any statute made by a Provincial
Qounm]. *3 But Professor Wilson has been persuaded to assert that ’there
is no question of the Sri Lanka Parliament vetoing or over-riding’’ a
Provincial statute.

: }Turther, Professor Wilson’s assertion that ’Sri Lanka has lost its
unitary character by virtue of the 13th Amendment”’ fails to take into
&8 account the provisions of Article 2 of the Constitution - an entrenched
4 | provision which cannot be amended without recourse to a referendum
‘8  and which remains unamended by the 13th Amendment, and which
Article continues to expressly declare that:

. *'The Republic of Sri Lanka is a Unitary State’’

If Professor Wilson is right in his view that Sri Lanka has lost its unitary
character by virtue of the 13th Amendment, then it must follow by virtue
of the continued operation of Article 2 of the Constitution that ‘the
Republic of Sri Lanka is a Unitary State’ without ‘unitary character’ -

yvha}ever that may be. Be that as it may, Professor Wilson does concede
in his article that: '

... 'The Supreme Court of Sri Lanka, in its majority decision, argued
that the 13th Amendment provided for subordinate law making
bodies when Provincial Councils were created and that this was in
- accordance Article 76(3) of the Constitution which in substance
empowers Parliament to establish subordinate law making bodies.”

But the view expressed by the Supreme Court was not the ‘argument’
yof,a political scientist but the binding decision of the highest Sri Lankan
. ‘Court - and the Tamil people are being called upon to accept the 13th
- Amendment as interpreted by that Sri Lankan Supreme Court - and that
Sup}'eme Court has held that the Provincial Councils are ‘subordinate’
: law making bodies. Indeed, if the Supreme Court had taken the same
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view as Professor Wilson and held that ‘by virtue of the 13th ¥/ of estimates of other expenditure i.e. expenditure not regarded as
Amendment’ Sri Lanka had lost its unitary character’, then the Court e ‘charged onthe Provincial Fund’? Such estimates shallbe presented by
would have been compelled to rule that the 13th Amendment required BB  the Governor in the form of demands for grants to the Provincial Council
the approval of the People at a referendum because it was in conflict with #® and the Provincial Council may assent, refuse to assent, or reduce the
Article 2 of the Constitution. The words of the 13th Amendment are 8 amount of the grant. The Provincial Council shall NOT have power to
plain. By virtue of its power to legislate in respect of national policy on 3 increase the amount of the grantdemanded! ¢ And, finally, no demand
all subjects and functions, the Sri Lankan Parliament is effectively ] for a grant shall be made except on the recommendation of the
empowered to legislate in respect of all the three Lists in the 9th 1 Governor.*’
Schedule to the 13th Amendment. The ‘subordinate’ legislative powers 1 Furthermore, if the President is satisfied that the financial stability of
conferred on a Provincial Council in respect of the matters set out in the #B  any part of Sri Lanka is threatened, he may make a declaration to that
Provincial Councils List will be at all times subject to the dominant will | effect.*® And during the period of such Proclamation, the President may
of the Central Government. B  give directions to the Governor of a Province to ‘observe such canons of
- financial propriety as may be specified in the directions’ and give ‘such
Glorified Local Authority other directions as the President may deem necessary.’*’ And,
Further, even the ‘subordinate’ legislative power conferred on a ] potwithstandipg any'thir_lg_ inthe Consti’gution, any.such direction may
Provincial Council covers a narrow and limited range of subjects and include a provision requiring the reduction of salaries of all or any class
effectively excludes disposition of state land, maintenance of public of persons serving in the Province and a provision requiring all statutes

order and higher education. And significantly, whilst plan : providing for payment into or out of the Provincial Fund to be reserved
implementation is a subject on the Provincial Council List, planning and for the consideration of the President.’® The effective control that the

formulation of plan implementation strategies is not on the List. The Governor and the Central Government exercises on the finances of the

Provincial Council will be no more than a glorified local government " Province is well nigh total.
authority, with power to enact subsidiary legislation in respect of a few . .
innocuous matters, such as probation and child care services, market The powers of the Provincial Councils may be changed by simple

fairs, cooperatives, animal husbandry and pawn brokers, subject at all majority

times to the over riding control of the Central government. BB  Anditwould appearthat the architects of 13th Amendment recognised
. . B that it would be unwise to restrict their freedom of action in the years to
Without control of finance S8 come. And though the Sri Lankan Constitution has been amended 12

And, even in relation to those subjects in respect of which a Provincial ] times during the past 8 years, it was perhaps felt that the ruling Sinhala
Council may exercise ‘subordinate’ legislative power subject to the g political party may not be able to secure the requisite two thirds majority
overriding will of Parliament, a Provincial Council may not pass ‘ to amend the Constitution in the years to come - after all it may not be
statutes if involving a financial levy except on the recommendation of : possible for the ruling party to continue to postpone general elections
the Governor.?! And in keeping with the powers conferred on the S and retain its two thirds majority in Parliament by securing a mmpl_e
Governor to control the Provincial Finance Fund, it is the Governor who i majority of votes cast by the Sinhala electorate at a referendum. And it
shall in respect of every financial year prepare and present to the BB ey havebeen felt that it was important that the Sinhala _1‘11191’3_ should
Provincial Council a budget of the estimated receipts and expenditure X have a free hand to provide for a changing future. Accordingly the 13th
for that year.** And so much of the Governor’s estimates as relates to S Amendment enacts that Parliament may by a simple majority pass and
expenditure ‘charged upon the Provincial Fund’ shall not be even . amend laws to provide for the election of members of Provincial

stibmitted to the vote of the Provincial Council! And what are these items ] Councils, the qualifications for membershi_p of such/(}ouncils‘, the
of expenditure on which the Council may not vote? They include the t procedure for transaction of business by a Provincial council, the salaries
emoluments of the Governor, charges payable in respect of loans BB  andallowances of members of a Provincial Council, and ‘any other matter

advanced by the Central Government, and ‘any other expenditure @  necessary for the purpose of giving effect to the principles’ of the 13th
declared by the Constitution or by law made by Parliament’ to be so ﬁ Amendment and for ‘any matters connected with or incidental to’ the-

charg@/d!4 s’ And what are the powers of the Provincial Council in respect _ 13th Amendment!*! In this way, Parliament may give effect to the so
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called ‘principles’ of the 13th Amendment without being troubled with
securing the two thirds majority required for an amendment to the
Constitution. And it was in the exercise of these powers that Parliament
nassed the Provincial Councils Act - an Act which may itself be
amended from time to time by a simple majority. Further, other laws may
e passed by the Central Parliament, by a simple majority in respect of
matters ‘connected with or incidental to’ those set out in the 13th
Amendment. And that which the Sri Lankan Supreme Court may rule
as being ‘connected with or incidental’ to the the 13th Amendment may
raise interesting questions related to political expediency rather than law.
The 13th Amendment not only provides a constitutional script for a
comic opera - it also enables the Sinhala playwrights to change the
script from time to time.

13th Amendment: Constitutional sieight of hand

The Government of India Act enacted by the British in 1935 was
described by the biographer of Subhas Chandra Bose as ‘one of history’s
most sophisticated attempts by an occupying power to perpetuate its
alien rule and yet appear notto do so’. The 13th Amendment to the Sri
Lanka Constitution is no less sophisticated in its efforts to perpetnate
Sinhala rule of the Tamils of Eelam and yet appear not to do so. And
there are some who may even describe the 13th Amendment as a
constitutional sleight of hand par excellence. But, thatis to put too fine
a point on the matter. The blunt reality is that those who proclaim that
the 13th Amendment is intended to share power between the Tamil
people and the Sinhala people, are, to use a colloguialism, ‘trying to
pull a fast one’ on the Tamil people.
In the words of Professor Claire Palley:

“*If the powers of government are organised under a single central
authority; while whatever powers by local units are held at the
sufferance of the central government, which can exercise supreme
legislative authority, the constitution is described as unitary. If the
powers of government are distributed between central and-local
government and the central authority is limited by the powers
secured to the territorial units, the state is fedgral.”*"

Under the the 13th Amendment power will continue to reside in a
Sinhala dominated Central government, within the frame of an unitary
constitution. The 13th Amendment is intended to secure a constitutional
frame which will enable a Sinhala majority to manage the Tamil people
more effectively than before. It has created Provincial Ministers who will
not exercise executive power but who will have executive power exercised
‘through’ them!. At the same time it has created a Provincial Governor
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who is in truth a Provincial ‘Minister’ who will exercise executive power
inrespect of provincial matters - a Provincial Governor who is also the
administrative head of the provincial public service and who has control
of the Provincial Finance Fund. And the 13th Amendment has created
a Provincial Council without control of planning, without control of the
provincial budget, without contrel of police and public order within the
province, without control of disposition of state land within the
province, without control of higher education and whose remaining
meagre legislative powers are subject to the over riding will of the Central
Parliament. And the provisions of the Provincial Councils Act itself may

' beamended from time to time by a simple majority of members present
S  and voting in Parliament! And these are the basic provisions of the 13th
BB  Amendment which Prime Minister Rajiv Gandhi’s Indian Government
seeks to ‘persuade’ the Liberation Tigers of Tamil Eelam to accept - in
the interests of the Tamil people! And Prime Minister Rajiv Gandhi
declared at a public meeting in Tamil Nadu on the 5th of August 1988 that
‘it was unfortunate that the Tamils of Sri Lanka had not yet got the
benefits of devolution of power because of LTTE intransigence. Other
provinces in that country now enjoyed greater financial and police
powers for dealing with law and order situations, thanks to the Indo Sri
Lanka Accord signed last year. But the Northern and Eastern Provinces
were not.’ He went on:

<o, - **The LTTE must defnonstrate its sincerity before we can even think
of talks of ceasefire at all. This is the time for moral courage and
political courage and not forbullets and bombs. The LTTE should
face the elections with courage and moral power.”¢*

13th Amendment fails to address central issues of the Tamil national
struggle

But the constitutional reality of the 13th Amendment is that the so called
'democratic electoral process’ in which the Tamil people have been
invited to participate refuses to address itself to the central issues of the
8 Tamil national liberation struggle. The 13th Amendment will do
nothing to share executive power with the Tamil people because such
power will continue to be vested in the President and in his servants. It
will do nothing o secure an equitable allocation of financial resources
~ toTamil areas because such allocation will continue to be determined

_ atthe discretion of a Sinhala dominated Central Government. It will do
nothing to prevent continued state aided Sinhala colonisation of the
~ Northern and Eastern Provinces because the disposition of state land will
- be in the hands of a Sinhala dominated Central Government. The 13th
Amendment will do nothing to prevent standardisation of admission to
Universities, because higher education is a subject excluded from the
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Provincial List. The 13th Amendment will do nothing to control the

abuse of police powers because the subject of ‘Police and Public Order’
in the Provinces will continue to be effectively vested in a Sinhala
dominated Central Government. The 13th Amendment will do nothing
to prevent the operation of the Prevention of Terrorism Act whose
provisions were described by the International Commission of Jurists as
a ‘blot on the statute book of any civilised country’ because this too will
be within the competence of a Sinhala dominated Central Government.
The 13th Amendment will do nothing to prevent the operation of
emergency regulations which enable Tamils to be killed and disposed
of without a post mortem inquiry and which regulations have been
condemned by Amnesty International as an encouragement to indulge
in extra judicial killings.* > And the 13th Amendment will do nothing
to prevent the operation of the 6th Amendment to the Constitution which
according to the International Commission of Jurists, violated the right
to freedom of expression. ! ! On the contrary, the 13th Amendment will
require members of the Provincial Council to take their oaths under the
th Amendment and acquiesce in and sanction such violation. And the
13th Amendment will do nothing to energise the Tamil people to work
for the rehabilitation of their homeland, because it refuses to recognise
the existence of the Tamil people as a people with a homeland.

13th Amendment denies a homeland to the Tamils of Eelam

And nowhere is this refusal to recognise the existence of the Tamils of
Eelam as a people with a homeland reflected more clearly than in the
provisions of the Provincial Councils Act in respect of the merger of the
Northern and Eastern Province. The Indo Sri Lanka Accord signed by
Prime Minister Rajiv Gandhi of India and President J.R. Jayawardene of

Sri Lanka, on the 29th of July 1987, acknowledged that the Northern and

Eastern Province ‘have been areas of historical habitation’ of the Tamils
in the island of Sri Lanka.*® It was an acknowledgement which was
watered down by the additional statement that the Tamils ‘have at all
times hitherto lived together in this territory with other ethnic-groups’.
Be that as it may, the Indo Sri Lanka Accord was right to recognise that
the togetherness of the Tamil people had grown, hand in hand, with the
growth of their homelands in the North and East of Sri Lanka, where they
lived together, worked together, communicated with each other, founded
their families, educated their children, and also sought refuge, from time
to time, from physical attacks elsewhere in Sri Lanka. The Accord was
right to recognise that without an identifiable homeland the Tamils in
Sri Lanka would not have become a people with a separate culture and
a separate language and that without an identified homeland they will
cease to exist as a people in the future. And in the words of Malcolm Shaw
J' ’ .
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™ in Title to Territory in Africa:

““Modern nationalism in the vast majority of cases points to a deep,
almost spiritual connection between land and people. Thiscanbe

B related to the basic psychological needs of man in terms ofthe need

for security and a sense of group identity... the concern for the
preservation of habitat exists as a passionate reflex in all human

B communities. territory is the physical aspect of the life of the

_ community and therefore reflects and conditions the identity of
that community.”’®? ’

And after all, it was this which was partially recognised both by the

1972 Constitution and by the 1978 Constitution when these Constitutions

made provision for the use of the Tamil language in the Northern and
Fastern Provinces. And it was this which was recognised by Professor
Virginia Leary in her Report on the Ethnic Conflict in Sri Lanka in 1981
when she declared that the Tamils could be considered to a people with
a distinct language, culture and to an extent, a defined territory.** And
therefore the signatories to the Indo Sri Lanka Accord were right in taking
the view that there was no need to hold a referendum before declaring

” that the Northern and Eastern Provinces ‘have been areas of historical

habitation’ of the Tamil people.

And resorts to the subterfuge of a referendum

But though the Accord recognised the Northern and Eastern Provinces
as areas of historic habitation of the Tamil people, the 13th Amendment
and the Provincial Councils Act refuses to translate that recognition into
constitutional reality. The constitutional comic opera is continued in the
special acting style of the 13th Amendment - that which is seemingly
given with one hand is taken with other. The Provincial Councils Act
provides that the President may by Proclamation merge the Northern and
Eastern Provinces if he is satisfied that all arms and ammunition held by

| themilitant groups have been surrendered and there has been a cessation

of acts of violence. The Act then goes on to provide for a referendum to
be held in the Eastern Province to determine whether the people of the
Eastern Province want the Eastern Province to be continued to be linked

i with the Northern Province. If the people of the Eastern Province vote

against a linkage, then the merger will be terminated. But if the people
of the Eastern Province vote-for a linkage with the Northern Province, a
poll shall not be required to determine the wishes of the people in the
Northern Province. The Provincial Councils Act rightly assumes that the
Tamil people living in the Northern Province want a merger of the
Northern and Eastern Province and that a poll would be superfluous. But
it refuses toaccept that the Tamils living in the Eastern Province are also
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a part of the same Tamil people.

A machiavelian provision intended to secure that the merger is
temporary :

And the reason for this Machiavelian provision is'not too far to seek. A
few days before the signing of the Accord, President Jayawardene stated
to the National Executive Committee of the riling United National Party:

¢ ..Only one thing has to be considered. That is a temporary merger
of the North and East. A referendum will be'held before the end of
next year on a date to be decided by the President to allow the
people of the East to decide whether they are in favour or not of this
merger. The decision will be by a simple majority vote...In the

. Eastern Province with Amparai included there are 33% Muslims,
27% Sinhalese and the balance 40% Tamils. Of these Tamils there .
are two categories. More than half of them are Batticaloa Tamils and
the rest are Jaffna Tamils. Then, if the Jaffna Tamils form 20%, then
1think that 80% are opposed to such a merger. Mr. Devanayagam
and Mr. Majeed (members of President Jayawardene’s Cabinet, one
being a Tamil and the other a ‘Muslim’ Tamil) have told me so. Then .
if the referendum is held by the Central government and the
approval of those who return to the East is sought, I think a majority
will oppose it. Then the merger will be over. What do we gain by
this temporary merger, the President asked and said that it would
see the end of the terrorist movement...””*?

The enthusiastic recognition of the Northern and Eastern Province
as the areas of *historical habitation’ of the Tamils was apparantly a
‘temporary’ enthusiasm confined to the preamble of the Accord. The
merger of the Northern and Eastern Province was a temporary merger
intended to serve an immediate purpose and get over a pressing
immediate difficulty - namely the need to ‘see the end’ of that which

President Jayawardene chose to describe as the ‘terrorist movement’ in-

his address to his Executive Committee, and that which he himselfhad
acknowledged as the ‘militant’ movement in the Indo Sri Lanka Accord
which he signed on the 29th of July 1987, And at a press conference
immediately after the Accord was signed,” President Jayawardene
confirmed that at the polls in the Eastern Province he would campaign
against the merger.** And as President Jayawardene was careful to point
out to the Executive Committee of the ruling Party, included in the
Eastern Province was the Amparai District. That which he did not state

.and that which his listeners were well aware was that during the past fifty
-years, state sponsored colonisation had contributed to considerable

increases in the Sinhala population in the Amparai District. On the one
hand }he Sri Lankan government sought to use the vote of recently settled
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Sinhala colonists to prevent the merger and this led to the concerted
efforts of the Sri Lankan Government to bring in more Sinhala settlers into
" the Eastern Province in the immediate aftermath of the Accord. On the
* otherhand the Sri Lankan government sought to campaign on the basis
of dividing the Tamil people into Jaffna Tamils and Batticaloa Tamils,
and into Muslim Tamils and non Muslim Tamils. And, finally, the Sri
Lankan Government ensured that the Provincial Councils Act may itself
be amended by the Central Parliament by a simple majority and in this
way the result of a referendum in favour of a merger, may in any event,
may be nullified at a suitable and convenient time - after the surrender
of arms. The legislative provisions for the merger of the Northern and
' Eastern Provinces constitute a subterfuge - an exercise in double speak
intended to confuse not only the Tamil people but also an international
audience increasingly concerned with the denial of the basic and

underlying political reality of the 13th Amendment was that it refused
to recognise the Tamils of Eelam as a people - and it refused to
recognise the existence of the Tamil homeland where the identity of the
" Tamil people had in fact grown. The architects of the 13th Amendment
‘ were unable and unwilling to break away from the path trodden by
successive Sinhala governments which have sought to divide the Tamil
people into more assimilable smaller units and so eventually ‘integrate’
them into a homogeneous Sinhala nation - anassimilative path which
had led to confrontation and which had culminated in the armed
struggle of the Tamil people against that which they rightly regarded as
attempted genocide.

13th Amendment refuses to recognise the political reality of the Tamil

-

nation .

v

The 13th Amendment seeks to resolve the political conflict in Sri Lanka
without facing up to the existential political reality that there exist in Sri
Lanka today two nations - the Tamil nation and the Sinhala nation. And
to those who continue to ask what is a nation the time has come to declare
 with Rupert Emerson: '

s ' ‘Thesimplest statement that can be made about a nation isthat it
B isabody of people who feel that they are a nation; and it may be that
® when all the fine spun analysis is concluded this will be the
ultimate statement as well’”?’

r’ And in the matter of fact words of Professor Seton-Watson:

“A nation exists when a significant number of people in a
" community consider themselves to form a nation, or behave as if

I they formed one. It is not necessary that the whole of the population
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should so feel, or so behave, and it is not possible to lay down
dogmatically a minimum percentage of a population which must
be so affected. When a significant group holds this belief, it
possesses ‘national consciousness”’’*®

And ‘when five percent of a society accepts a new idea, it is embedded
in its population. As the idea spreads and reaches 20% of the population,
itbecomes unstoppable’.** And today, the ‘idea’ of the Tamil nation has
become so embedded amongst the Tamils of Eelam, that it is no longer
‘stoppable’. It is no longer stoppable because it is embedded in the direct
personal feelings and the material interests of large sections of the Tamil
people, whether they be public servants deprived of increments and
promotions in consequence of the Sinhala Only Act, whether they be
expatriate Tamil professionals who had left Ceylon in the face of a
growing discrimination so that they may lead a life not of luxury but of
dignity, whether they be those who continued to suffer discrimination
at their workplace because they had nowhere else to go, whether they be
students deprived of admission to Universities because of
standardisation, whether they be parents who saw no future for their
children’s advancement, whether they be farmers who were forced to
contend with an ‘open economic’ policy which granted them no
protection, whether they be businessmen who had their businesses
burnt and destroyed by Sinhala goon squads, whether they be those who
had theirkith and kin killed and raped and their homes looted not only
by the Sri Lankan security forces but also by the so called Indian Peace
Keeping Force, whether they be those who were rendered homeless and
who lived in refugee camps in their own ‘homelands’, whether they be
those who had left their homelands in fear and who had sought refugee
in Tamil Nadu or as wandering nomads in foreign lands, whether they
be those who continued to remain in Sri Lanka and live in fear because
they were Tamils and whether they be those who said that ‘enough was
enough’ and who would not take it lying down anymore and who were
ready to give theirlivesin an armed struggle. And it was of such anidea
that Sri Aurobindo wrote eloquently in 1907:

‘“Theidea or sentiment is at first confined to'a few men whom their
neighbours and countrymen ridicule as lunatics or hare-brained
enthusiasts. But is spreads and gathers adherents who catch the fire
of the first missionaries and creates its own preacheis and then its
workers who try to carry out its teachings in circumstances of

almost paralysing difficulty. The attempt to work brings them into fﬁ 4

conflict with the established power which the idea threatens and
there is persecution. The idea creates it martyrs. And in martyrdom
there is an incalculable spiritual magnetism which works miracles.
Awhole nation, a whole world catches the fire which burned-ina

I Y

e 60

PR ST

few hearts; the soil which has drunk the blood of the martyr
®’ imbibes with it a sort ofdivine madness which it breathes into the
i heart of all its children, until there is but one overmastering idea,

one imperishable resolution in the minds of all beside which all
* other hopes and interests fade into insignificance an until it is

¥ fulfilled, there can be no peace or rest for the land or its rulers. It

is at this moment that the idea begins to create its heroes and
fighters, whose numbers and courage defeat only multiplies and
confirms until the idea militant has become the idea triumphant.
Such is the history of the idea, so invariable in its broad lines that
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B i1 is evidently the working of a natural law”*! “

The Tamil nation in Eelam is more than an idea

The Tamil nation is an idea - and it is more. Because they err who
conceive the Tamil nation as a mere intellectual platform. It would be
lifeless if it were. Neither is Tamil nationalism the expression of emotion
alone. It would not be sustained for tong if that were true. Nor is it a matter
merely of a people securing food clothing and shelter and their material

" conditions of existence. Because, that would deny to Tamil nationalism

its rich cultural heritage. Tamil nationalism is all these - and more. It
is all these together as an integrated whole - an integra’_[ed whole which
is greater than the sum of its constituent parts - andan 1ntegrg*tt?d whole
which has taken shape through a process of opposition and

" differentiation. Every inside has an outside. And it was continued

Sinhala discrimination during a time period of several d_ecades, which
consolidated the growth of Tamil nationalism. That which was treated

separately, became separate. And it is when one begins tounderstand all.

this that one will also understand the sacrifices and the suffering
undergone by the Tamil people and the militant movement inthename
of the Tamil nation = understand the martyrdom of Thileepan of the
Liberation Tigers of Tamil Eelam, who fasted for more 'thfln ten days
without food or water, and who gave his life to the Tamil nation -
understand the answering response from thousands of Tamils gn'd
understand the increasing togetherness of the Tamil people. Anc! itis
when one understands all this that one will also understan_d the political
reality of Tamil nationalism and its power to direct and influence the
conduct of thousands.

Thimpu declaration was the joint and unanimous will of the Tamil
people ' ,

However, the Tamil people are not chauvinists - they do not .te}llk‘e an
exaggerated view of nationalism. The Tam.lls of Eelam kpow that no
nation is an island. They know that nations live together - the question
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is: on what terms? And the first step for determining the terms on which
two nations may live together is for each nation to recognise the existence
of the other. And the 1985 Thimpu Declaration expressed the joint and
unanimous will of the Tamil people and set out a reasoned framework
within which the Tamil nation and the S8inhala nation may live in Sri
Lanka: ’

“It is our considered view that any meaningful solution to the
Tamil national question must be based on the following four
cardinal principles-

1. recognition of the Tamils of Ceylon as a nation or nationality

2. recognition of the existence of an identified homeland for the
Tamils in Ceylon S

3. recognition of the right of self determination of the Tamil nation

4. recognition of the right to citizenship and the fundamental
rights of all Tamils who look upon the island as their country.”

*‘Different countries have fashioned different systems of governments
to ensure these principles. We have demanded and struggled for an
independent Tamil state as the answer to this problem arising out of the
denial of these basic rights of our people... However, in view of our ernest
desire for peace, we are prepared to give consideration to any set of
proposals, in keeping with the the abovementioned principles, that the
Sri Lankan government may place before us.”

The Tamil people recognised the existence of the Sinhala nation, Th
question they asked was whether the Sinhala people were ready and
willing to recognise the existence of the Tamil nation. And in the end,
nothing exemplifies the intellectual and moral dishonesty of Sinhala
chauvinism more than its continued efforts to masquerade as a ‘Sri
Lankan nationalism’ by denying the existence of not only the Tamil
nation but also the Sinhala nation in Sri Lanka.

Congtitutional script for a comic opera

The 13th Amendment pretends that the Tamil nation does not exist. And
it denies to the Tamil people the right to sit as equals with the Sinhala
people and determine the political structure within which the two
people may live in equality. But. Tamil nationalism will not quietly go
away and disappear from the political arena merely because the Indian
government and the Sri Lankan government refuse to recognise its
existence. The words of a brave young Tamil, Selvarajah Yogachandran,
in a musty court house in Colombo when he was sentenced to death in
1982 continue to be relevant - ‘You may take my life, but for the life of
7

S
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each Kuttimuni you take, there will be ten more who will be born’,
Neither will Tamil nationalism disappear in the world arena, merely
because today both. the Soviet Union and the United States have
supported an Indo Sri Lanka Accord which fails to openly recognise the
political reality of Tamil nationalism. Both the Soviet Union and the
United States may take the view: today that the stability of the Indian
region will be secured by supporting Prime Minister Rajiv Gandhi’s

- government. But Prime Minister Rajiv Gandhi’s government will secure

stability in the Indian region only if it has the strength to openly

: recognise that both India and Sri Lanka are multi national states - and

only if it uses that strength to put into place constitutional structures
which reflect that political reality. But it would seem that both the Sri

R Lankan Government and the Indian Government lack the strength to

deal with Tamil nationalism on equal terms. And so in their fear they
hug each other and proclaim loudly that the Tamil nation does not exist.
And that which they pretend not to see, continues to haunt them. It was

- said of the Bourbons that they forgot nothing and learnt nothing. it

would appear that those who direct the affairs of the Indian
Government and the Sri Lankan Government remember nothing and

~learn nothing. And, if the French revolutionaries were offered cake

instead of bread, the Tamils of Eelam have been offered form without

[ content. And the right place for the truly comic Provincial Council and

its Board of Ministers.with its comic functions, created by the 13th
Amendment, is an opera by Gilbert and Sullivan and not a Tamil Eelam

" seething with discontent and convulsed with conflict. Tamil
_ nationalism cannot be snuffed out. It can be reasoned with. The 13th

Amendment, however, seeks to create a Constitutional frame within
which the Sinhala people may rule the Tamils of Eelam more effectively
by creating and nurturing a class of Tamils dependent on the patronage
of a Sinhala dominated Central Government for their political and
perhaps, even their physical, survival, The 13th Amendment denies
reason to the Tamils of Eelam. Bui reason denied will nevertheless
prevail - and the time will come when the 13th Amendment will find
itself consigned to the dustbin of history.

" (The writer acknowledges with gratitude his indebtedness to the
B reflections of Sri Aurobindo in an article entitled ‘Comic Opera
- Reforms’ in the Bande Mataram - written in 1907, some eighty

years ago.)
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NOTES

(1)  13th Amendment, Article 154B(2):

The Governor shall be appointed by the President by warrant under his .
hand, and shall hold office, in accordance with Article 4(b), during the
pleasure of the President”’

{(2)  SriLanka Constitution, 1978, Article 4:

**The Sovereignity of the People shall be exercised and enjoyed in the
following manner:-

(a) legislative power of the People shall be exercised by Parliament,
consisting of elected representatives ofthe People and by the People
at a Referendum;

(b) theexecutive power of the People, including the defence of Sri Lanka,
shall be exercised by the President of the Republic elected by the
People;”’

(3)  13th Amendment, Article 154C:

*’Executive: power extending to the matters with respect to which a
Provincial Council has power to make statutes shall be exercised by the
Governor of the Provingce for which that Provincial Council is established,
either directly or through Ministers of the Board of Ministers, or through
officers subordinate to him, in accordance with Article 154F”

(4) 13th Amendment 9th Schedule

(5) Provincial Councils Act, Section 32(1):

’’Subject to the provisions of any other law the appointment, transfer,
dismissal and disciplinary control of officers of the provincial public
service of gach Province is hereby vested in the Governor of that Province.”

(8) Provincial Councils Act, Section 32(3):

The Governor shall provide for and determine all matters relating to
officers of the provincial public service, including the formulation of
schemes of recruitment and- codes ofconduct for such officers, the
principles to be followed in making promotions and transfers, and the
procedure for the exercise and the delegation of the powers of appointment, -
transfer, dismissal and disciplinary control of such officers. In formulating
such schemes of recruitment and codes ofconduct, the Governor shall, as-
far as practicable, follow the schemes of recruitment prescribed for,
corresponding offices in the public service and the codes of conduct
prescribed for corresponding offices in the public service and the codes:
ofconduct prescribed for officers holding corresponding offices in the
public service.”
17
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| Provincial Councils Act, Sections 32(2), 33(1):
" 32(2): "'The Governor of a Province may from time to time, delegate his

powers of appointment, transfer, dismissal and disciplinary control of
officers of the provincial public service to the Provincial Public Service
Commission of that Province.” |

33({1): “’There shall be a Provincial Public S8ervice Commission for each
Province which shall consist of not less than three persons appointed by
the Governor of that Province. the Governor shall nominate one of the
members of the Commission to be the Chairman.”

Provincial Councils Act, Section 33(8): v

" *'The Governor of a Province shall havethe power to alter, vary orrescind
" any appointment, order of transfer ordismissal or any other order relating
- toadisciplinary matter made by the Provincial Public Service Commission

of that Province.”

13th Amendment, Article 154F(4):

**The Governor shall appoint as Chief Minister, the member of the

Provincial Council constituted for that Province, who in his opinion is best
able to command the support of a majority of the members of that Council:
Provided that where more than one half of the members elected to a
Provincial Council are members of one political party, the Governor shall
appoint the leader of that political party in the Council, as the Chief
Minister. ‘ .

13th Amendment, Article 154F(5):
" The Governor shall, on the advice of the Chief Minister, appoint from

. among the members of the Provincial Council constituted forthat Province,

the other Ministers.”’

\d .

19§3 ICJ Report: Sri Lanka, A Mlounting Tragedy of Errors p63:

»’The freedom to express political opinions, to seek to persuade others o

- their merits, to seek to have them represented in Parliament, and thereafter

to seek to-persuade Parliament to giveeffect to them, are all fundamental

. to'democracy itself. These are precisely the freedoms which Article of the
. Covenant recognises and guarantees - and, in respect of advocacy forthe

establishment of an independent Tamil State in Sri Lanka, those which the
Sixth Amendment is designed to outlaw. It therefore appears tome plain
that this enactment constitutes a clearviolation by Sri Lanka of its
obligations in international law under the Covenant.”

13th Amendment, Article 154F(1):

"’There shall be a Board of Ministers with the Chief Minister at the head
and not more than four other Ministers to aid and advce the Governor of
a Province in the exercise of hisfunctions. The Governor shall in the exercise
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of his functions act in accordnace with such advice, except in so faras he
is by orunder the Constitution required to exercise his functions orany of
them in his discretion.”

13th Amendment, Article 154B(11)(a):

"It shall be the duty of the Chief Minister of every Province - (a) to
communicate to the Governor of the Province all decisions of the Board of
Ministers relating to the administration of the affairs of the Provinnce and
the proposals for legislation.”

13th Amendment, Article 154B(11)(b): -

"It shall be the duty of the Chief Minister of every Province -
(b) to furnish such information relating to the adminstration of the affairs
of the Province and proposals for legislation as the Governor may call for.”’

Provincial Councils Act, Section 15(1):

**The Governor shall make rules for the allocation of business among the
Ministers in so far as it is not business with respect to which the Governor
is by, or under, the Constitution required to act in his discretion.”

13th Amendment, article 154B(10)(a):

*"The Governor may address the Provicial Council and may for that purpose
require the attendance of members.”’ ’

13th Amendment, Article 154K:

"*Where the Governor or any Provincial Council has failed to comply with,
or give éffect to, any directions given to such Governor or such Council
underthis Chapter of the Constitution, it shall be lawful for the President
to hold that a situation has arisen in which the administration of the
Province cannot be carried on in accordance with the provisions of the
Constitution.”

13th Amendment, Article 154L(1):

"'If the President on receipt of a report froin the Governor of the Province
or otherwise is satisfied that a situation has arisen i which the
administration of the Province cannot be carried on in accordance with the
provisions of the Constituton, the President may by I’roclamation -

(a) assume to himself all or any of the functions of the administration
of the Province and all or any of the powers vested in or exercisable
by, the Governor or any body or authority in the Province other than
the Provincial Council;

{b) declare that the powers of the Provincial Council shall be exercisable
by or under the authority of Parliament;

o ' 68

President to be necessary or desirable for giving effect to the objects
of the Proclamation; '

Provided that nothing in this paragraph shall authorize the President
to assume to himself any of the powers vested in or exercisable, by
any Court.”

13th Amendment, Article 154F(2):

"’Ifany question arises whether any matter is or is not a matter as respects
which the Governor is by or under this Constitution required to act in his
discretion, the decision of the Governor shall be final, and the validity of
anything done by the Governor shall not be called in question in any Court
on the ground that he ought or ought nol to have ated on hisdiscretion. The
exercise of the Governor’s discretion shall be on the President’s direction.”

13th Amendment, Article 154F(3):

”'I_‘he question whether any, and if so what advice was tendered by the
Ministers to the Governor shall not be inquired inlo in any Court.””

13th Amendment, Article 154R(1):
"There shall be a Finance Commission consisting of -

" (a) the Governor of the Central Bank of Sri Lanka

(b) the Secretary to the treasury; and

(c) three other members to represent the three major communities each
of whom shall be a person who has distinguished himself, or held
high office in the field of finance, law, administration, business or
learning.”

13th Amendment, Article 154R(3):

”’The Government shall, on the recommendation of and in consultation
with, the Commission, allocate from the Annual Budget, such funds as are
adequiate for the purpose of meeting the needs of the Provinces.”

13th Amendment, Article 154R(5):

It shall be the duty of the Commission to make recommendations to the

President as to -

- (a) theprinciples on which such funds as are granted annually by the
. Government for the use of Provinces, should be apportioned between

the various Provinces; and

~ (b) any other matter referred to the Commission by the President relating
to Provincial Finance.”

13th Amendment, Article 154R(7):
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*»The President shall cause every recommendation made by the Finance
Commission under this Article to be laid before Parliament. and shall
notify Parliament as to the action taken thereon.”

Provincial Councils Act, Section 19(1): -

*There shall be a Provincial Fund for each Province into which shall be

paid - .

(a) the proceeds of all taxes imposed by the Provincial Council of that
Province; :

(b) the proceeds of all grants made to such Provincial Council in respect
of the Province, by the Government of Sri Lanka;

(c) theproceeds of all loans advanced to the Provincial Council from the
Consolidated Fund of Sri Lanka; and

(d) all other receipts of the Provincial Council.”

Provincial Councils Act, Section 24(1):

"’ statute in relation to any subject with respect to which the Provincial
Council has power to make statutes, shall not be introduced into, or moved
in, a Provincial Council except on the recommendation of the Governor,
if such statute makes provision for any of the following matters, namely:-

(a) theimposition, abolition, remission, alteration orregulation of any

. tax; : .

(b) theamendment of ay law with respect to any financial obligations
undertaken, or to be undertaken, in respect of the administration of
the Province: ’

(c) the appropriation of moneys out of the Provincial Fund of the
Province; :

(d) the declaring of any expenditure to be expenditure charged on the
Provincial Fund of the Province or increasing the amount of any such
expenditure; _

(e) thereceiptof money onaccount of the Provincial Fund or the custody
or issue of such money.” ’

Provincial Councils Act, Section 19(5):

*The custody of the Provincial Fund of a Province, the payment of moneys
into such Fund, and all other matters connected with, orancilliary to, those
matters shal be regulated by rules made by the Governor.”

13th Amendment, Article 154L(6]:

A Proclamation under this Article shall be conclusive for all purposes and
shall notbe questioned in any Court and no Court or Tribunal shall inquire

7
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into'or pronounceon, or in any manner call in question such Proclamation

, 0T the grounds for making thereof.”’

13th Amendment, Clause 2 of Appendix I:

"Tllle L.G.P. shall be the hearl nf the Sri Lanka Police Force. The Sri Lanka
Police Force shall be divided into -

(a) the National Division (including Special Units); and

{(b) aProvincial Division for each Province.’

13th Amendment, Clause 6 of Appendix I:
>

""Thel.G.P. shall appoint a D.1.G. for each Province with the concur

of the Chief Minister of the Province. However, where there is no agre;rirc]a?ﬁ
be}ween the Inspector General of police and the Chief Minister, the matter
w1hll be referred to the President, who after due consultations with the Chief
Minister, shall make the appointment.”

-

13th Amendment, Clause 4 of Appendix I:

”Rgcruitmen@ to each Provincial Division shall be made by a Provincial
Police Commission composed of three members, namely

(a) theD.IG. of the Province

(b) a person: nominated by the Public Service Commission in
» consultation with the President; and '

* (¢) anominee of the Chief Minister of the Province.”

13th Amendment, Clause 9.2 of Appendix I:

o ”Th # Government of Sri Lanka shall be responsible for the training of all
. Tecruitstoand ofall Divisions of the Sri Lanka Police Force. The President
. may, where he considers it necessary, provide for alternative training for

members of any Provincial Division.”

13th Amendment, Clause 12.1 of Appendix I

"The Pr_ovi_ncial Division shall be responsible for the }")reservaiion of public
order within the Province and the prevention, detection and investigation
of all offences (except the offences specified in the Schedule) and subject

. tothe powers of }he Attorney General in terms of the Criminal Procedure
b Act, the institution of prosecutions in respeéct of such offences.”

"The National Division of the Sri Lanka Police shall be responsible forthe
prevention, detection, and investigation of all offences specified in the
Schedule and subject to the powers of the Attorney General in terms of the
Criminal Procedure Act, for the institution of prosecutions in the relevant

... Courts in respect of such offences.”’
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13th Amendment, Schedule to Appendix

1983 ICJ Report: Sri Lanka, A Mounting Tragedy of Errors p33:

»These provisions (of the Prevention of Terrorism Act) are quite
extraordinarily wide. No legislation conferring even r_emotely comparable
powers is in force in any other free democracy operating u_nder theRule of
Law, however troubled it may be by politically motivated violence. In‘de'ed,
there is only one known precedent for the power to impose restriction
Orders under Section 11 of the Sri Lankan PTA, and that - as Pr‘ofes.sor
Leary rightly pointed out in her Report - is the comparable legislation
currently in force in South Africa...Jam naturaaly relectant to re-open the
wound, but I have no choice hut to endorse Professor Leary’s conc.lu_s‘lon.
Such a provision is an ugly blot on the statute book of any civilised
country.”’

13th Amendment, Clause 11.1 of Appendix I

**The D.1.G. of the province shall be responsible lo and under the.control
of the Chief Minister thereof in respect of the maintenance o.fpubllc order
in the Province and the exercise of police powers in the Province as set out
in this Schedule.”’

13th Amendment, Clause 11 of Appendix I

»All Police Officers serving in units of the National Divisi_op qnd the
Provincial Divisions in any Division shall function under the direction and
control of the D.1.G. of such Province.”

Sri Lanka Constitution 1978, Article 33(d)

13th Amendment, Article 154G(1):

’Every Piovincial Council may, subject to the provisions of _t}’{e
Constitution, make statutes applicable to the Province for which it is
established, with respect to any matter set out in List I of the Ninth
Schedule 8hereinafter referred to as ‘the Provincial Council List’).”

Tamil Voice International, 1st August 1988
Sri Aurobindo: Bande Mataram, June 1907

13th Amendment, Article 154G(11):

»’Notwithstanding anything in paragraph (3) of this Article, Parliament
may make laws, otherwise than inaccordance with the procedure set out
in that paragraph, in respect of any matter set out in the }?rovm.mal Council
List for implementing any treaty, agreement, or convention with any other
country or countries or any decisions made atan international conference,
association or other body.”’

J
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13th Amendment, Article 1545(5),155(3A):

Article 155 of the Constitution is hereby amended by the insertion,
immediately after paragraph (3) ofthat Article, ofthe following new
paragraph:- .

(3A) Nothing in the preceding provisions ofthis Constitution shall be
deemed to prohibit the making of emergencyregulations, under the
Public Security Ordinance or the law forthe time being in force
relating to public security, with respect to any matter set out in the
Ninith Schedule or having the effect of overriding amending

orsuspending the operation of a statute made by a Provincial
Council.” e

Provincial Councils Act, Section 25(1):

"*The Governor of the Province shall in respect of every financial year, at
least five months before the expiration ofsuch financial year, cause to be
laid before the Provincial Council of that Province, a statement of the
estimated receipts and expenditure of the Province for that year, in this Part
referred to as the ‘annual financial statement’.”’

Provincial Councils Act, Section 26(1):

’So much of the estimates as relates toexpenditure charged upon the
Provincial Fund of the Province shall not be submitted to the vote of the
Provincial Council, but nothing in this subsection shall be construed as

~ preventing the discussion in the Provincial Council of any of these

estimates.”’

Provincial Councils Act, Section 26(2):

»’So much of the said estimates as relates to other expenditure shall be
submitted in the form of demands for grants to the Provincial Council, and
the Provincial Council shall have power to assent, or to refuse to assent, to

_ any demand, or to assent to any demand, subject to a reduction of the
{'". amount specified therein.”

Provincial Councils Act, Section 26(3):

"’No demand for a grant shall be made except on the recommendation of
\

the Governor.”’

13th Amendment. Article 154N(1):

’iIf the President is satisfied that a situation has arisen whereby the
financial stability or credit of Sri Lanka or of any part of the terntory is

. threatened, he may by Proclamation make a declaration to that effect.”

13th Amendment, Article 154N(3):

"During the period of any such Proclamation as is mentioned in
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paragraph(1) is in 6peration, the President may give directions to any
Governor of a Province to observe such canons of financial propriety as may
be specified in thedirections, and to give such other directions as the
President may deem necessary and adequate for the purpose.”

13th Amendment, Article 154N(4):

“‘Notwithstanding anything in the Constitution, any such direction mnay
include ' :

{a) aprovisionrequiring the reduction of salaries and allowances of all
or any class of persons-serving in connection with the affairs of the
Province; :

(b} aprovision requiring all statutes providing for payments into or out
of a Provincial Fund to be reserved for the consideration of the
President after they are passed by the Provincial Council.”

13th Amendment, Article 154Q):
»'Parliament shall by law provide for:-

(a) theelection ormembers of Provincial Councils and the qualifiactions
for membership of such Councils;

(b) the procedure for transaction of business by every such Council;
(c) thesalaries and allowances of members of Provincial Councils; and
(d) .any other matter necessary for the purpose of giving effect to the

principles or provisions of this Chapter and for any matters
connected with or incidental; to the provisions of this Chapter.”

Amnesty international Report 1984

Indo - Sr1 Lanka Accord, july 1987, Preamble

ICJ] Report by Professor Virginia Leary, 1981, p69

Sri Lanka News, 29th July 1987

Sri Lanka News, 12th August 1987

Rupert Emerson: From Empire to Nation, 1953

Seton-Watson: Nations and States, 1977

Ross Smyth: Transnational Perspectives, 1985

Sri Lanka Sun: 30th October 1987

Mixﬂ}ority Rights Group Report on ‘Censtitutional Law and Minorities’

Mnalcq}zn Shaw: Title to Territory in Africa, 1986

Hindu: International Edition, 13th August 1988
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